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Annual Meeting of Judicature Society May 4 


The annual meeting of the American Judicature Society will be held at 
two o'clock of May fourth in the Mayflower Hotel, Washington, D.C. The 
annual election of officers will be held and there will be a discussion of the 
problems of judicial administration, especially the matter of selection and 
tenure of judges. Among others expected to present views on this subject 
are Dean Justin Miller, of Duke University College of Law, and Mr. Grenville 
Clark, of New York City. A free discussion by members is anticipated. 


The annual dinner of the Society will follow, to which all lawyers and 
ladies accompanying them are invited. It is hoped that President Newton 
1). Baker’s engagements will permit him to attend and preside. Dean Henry 
M. Bates, of the Michigan Law School, is among those who will speak. The 
dinner will be concluded before the reception held that evening by the 
American Law Institute, which will mark the beginning of the Institute’s 
three days of work on restatements of the law. Members of the Judicature 
Society will be privileged to attend the reception, the luncheons on suc- 
ceeding days, listen to the discussions in meeting and subscribe to the 
Institute’s dinner Saturday evening. 


Judicial Efficiency and Governmental Stability 


By Crarence N. Goopwin* 


The editor of this Journal has asked me to contribute a frank statement ’ 
of my views concerning the need for efficiency in the administration of 
justice. While I realize that no single opinion fits all the conditions in this 
vast nation, and that justice in some of our states is administered far better 
than in others, I do not hesitate to align myself with those who see tre- 
mendous needs as the most conspicuous feature of our judicature as it affects 
the lives and interests of the majority of the American people. Our state 
systems of justice have been for more than half a century generally unsuited 
to modern conditions, and while we have in recent years made some progress 
toward improvement, justifying the hope that we shall ultimately succeed, 
we are yet far from completion of a rational program, and progress is un- 
necessarily and shamefully slow. The soundness of these propositions needs 


* Chairman of the Board of Directors of the American Judicature Society; Chairman of 
the Committee on State Bar Organization of the Conference of Bar Association Delegates; 
formerly Judge of the Appellate Court of Illinois. 
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no demonstration, but attention should be called to the extent to which the 
existing situation menaces the stability of our institutions. 


I venture to assert that the good people of this country are living in a 
fool’s paradise, since they confidently rely on constitutional guarantees 
which cannot resist if economic pressure and political fanaticism create a 
sufficiently deep and widespread dissatisfaction. We are wont to look upon 
our government as something permanent, indestructible, and, in its funda- 
mentals, unchangeable. Any one who accepts this thought unqualifiedly 
disregards world history. Governments and civilizations arise, prosper and 
disintegrate. We rely upon the constitution as a foundation for our civiliza- 
tion, whereas the fact is that it is not a foundation at all, but a superstructure, 
depending for its permanence on the traditions and good will of the people 
at large. 


In the foregoing will be found my reasons for believing that in assisting 
in the work of the American Judicature Society, which has for nearly two 
decades effectively aided in building a foundation for the more efficient 
administration of justice, its officers and members are performing a part of 
their civic duty to support and defend the Constitution of the United States, 
and to aid in preserving our institutions. 


To Stimulate the Reader’s Appetite 


This number of the Journal concludes the fifteenth volume. Beginning on 
page 187 appears a topical index, under ten classifications, covering the last five 
years. Although there are three hundred and twenty articles listed the grouping 
makes it a simple matter to ascertain what has been published on any particular 
subject. Readers will do well to preserve this index and to bear in mind that 
back numbers are available with a very few exceptions, for the entire fifteen 


years of publication. There is also a separately printed classified index for the 
first ten volumes. 


The Editor is jealous of the space accorded the index, which would have 
permitted of publishing several interesting articles. These articles will not de- 
preciate while awaiting publication, and meanwhile it may be noted that in this 
number Mr. Grinnell tells what has been done in Massachusetts to elevate the 
lowest court of the state to the point that it has become the most important 
trial court. Later numbers will tell of struggles to cure or kill J. P. courts 
elsewhere. . . . While California, a modern Laocoon, struggles in the coils 
of appellate congestion, Oklahoma and other states have found a simple way to 
increase the output of decisions and at the same time improve their quality. 
Amazing, but true . . . Successful trial lawyers insist on thorough prepara- 
tion of cases, and we see in Mr. Quincy H. Hale’s article how modern practice 
in Wisconsin has made preparation to a superlative degree almost automatic. 
Precision is reached as to issues and facts before trial, which is measureably 
better than deferring this process until briefs are submitted on appeal. We are 
making progress. 


This Journal is sent free to all who are interested in the 
problems of judicial administration. For those who desire more 
than a passive participation the Society offers its Voting Mem- 
bership, with annual dues of five dollars, and its Sustaining 
Membership for those who place a higher estimate upon their 
responsibility. 
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Lawyers Prepare for Group Advertising 


More Ambitious Bar Associations Realize Vital Importance of Favorable 
Relations With Public 


One of the significant things that has 
emerged from the developing class-conscious- 
ness of the American bar is interest in what 
is conveniently called “public relations.” The 
term apparently had never been used by law- 
yers until about two years ago, but already 
there is a literature on the subject which 
makes it difficult to describe this growing 
movement in any brief essay. Almost simul- 
taneously in several states there arose indi- 
vidual lawyers who demanded that the bar 
assert itself amidst the welter of propaganda 
that competes for public interest. In Massa- 
chusetts, Louisiana, Minnesota, Oregon and 
California, to mention the more conspicuous 
states, the matter of informing the public con- 
cerning the essential public function of the 
lawyer became one of the foremost of the 
objects of collective bar effort. 

Before that there had been, in the course 
of bar integration, heart searching considera- 
tion of the ethical foundations of the rules 
forbidding the lawyer to solicit business di- 
rectly or indirectly. This is still going on. 
Numerous reasons were disclosed for abiding 
by the canons and for enforcing them more 
strictly. Probably the most fundamental rea- 
son lies in the fact that what the lawyer has 
to sell (employing a commercial word) neces- 
sarily involves mystery. The client has no 
means for knowing whether he is being well 
served or not when he pays for advice or 
employs his advocate in litigation. In ordinary 
trade the buyer is a competent judge of the 
quality of the article he purchases. Hence 
the convenient rule called caveat emptor. But 
in buying the services of a lawyer there is no 
such assurance that the one served, whose 
interest is paramount (except as it may be 
subject to public interest), can appraise the 
value of the thing he buys. There must 
therefore be set up the rigorous ethical rules 
and standards of a profession for the protec- 
tion of the buyer. This principle is quite 
as clearly manifested in the field of medical 
practice, and the consequences even more 
obvious. 

But in the case of the legal profession 
there are far stronger grounds for profes- 
sional solidarity than in the other professions, 
for in none of them is the practitioner a 
definite part of government. The legal pro- 
fession stands alone in this respect. There 
is no need for applying to the ordinary and 
numerous other kinds of government servants 
a professional status, for they are readily 


under control to perform certain comparatively 
simple duties. The officers of the army and 
navy deserve in many respects to class as 
professional men because of their special 
training, knowledge, responsibility and devo- 
tion, but they are controlled to a degree im- 
practicable in the case of the bar. 

In some bar associations the first attention 
to the matter of public relations took the 
form of proposing appropriations to be used 
by advertising agents. There was a suspicion 
that the astute agents were instigators, hop- 
ing to open up a new field for earnings. And 
in some quarters enthusiasts appeared to aim 
at breaking down the canon which prevents 
individual lawyers from advertising. 

It is possible that interest in the matter 
derived largely from incursions into the law- 
yer’s field by unauthorized persons and cor- 
porations that were under no limitations in 
publicly asserting their virtues. That is an 
element in the situation, but it is submitted 
that without this competition the bar would 
in the course of time inevitably realize the 
need for informing the public as a phase of 
service in the bewildering complexity of mod- 
ern life. 

As the subject developed in various bar 
associations it became obvious that: (a) there 
could be no loosening of ethical rules; this 
was hardly debatable; (b) that the bar could 
not permit itself to become the prey of in- 
termediary experts in public relations; (c) 
that the bar already possesses—had always 
possessed—unexcelled opportunities for ad- 
dressing the public, and only needed to formu- 
late methods for using its traditional powers. 


Public Forum a Prepared Field 


In a few states records are published of the 
speeches made by lawyers to lay bodies and 
it is astonishing how many such speeches are 
made. Those who deplore the lack of con- 
tacts between the profession and the public 
are doubtless influenced by the fact that po- 
litical haranguing is out of fashion in this 
age of newspapers. They do not see that 
the lawyer is still heard wherever people 
congregate, as they still do in hundreds of 
small groups. 

It appears from these published lists of ad- 
dresses that many lawyers speak, and on 
many topics. This opens at once an avenue 
for publicity to even the most impecunious 
bar association. There is no reason why in 
any ordinary address the lawyer should not 
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be a four-minute man for his profession. He 
only needs suggestions as to points to be 
presented. 

As to these points—what the spokesman for 
the bar may say—there is unlimited room for 
study. There are needed the careful planning 
of a fairly large representative committee 
and full discussion of proposals in a regular 
bar meeting. The proceedings of the Cali- 
fornia State Bar convention of last year give 
ample proof that this is no small subject. 
Understanding, and perhaps ultimate wisdom, 
will come from .widespread thinking and ex- 
change of views. 

Of course there are numerous ways of ap- 
proach which are easy and safe. In the De- 
cember number of this Journal, page 115, a 
brief description was given of the newspaper 
articles concerning the law as it touches the 
lives of ordinary people which are being of- 
fered to editors in Louisiana. This involves 
considerable steady labor, but anybody can 
see that it is an assured way to affect public 
relations favorably. The articles are ascribed 
to no individual author, but to a committee 
of the state bar association. They convey 
needed information concerning common fields 
of law and concerning also various agencies 
of state government. (How vastly more read- 
able and practical such articles are than those 
written to inculcate an unthinking reverence 
for constitutional abstractions! ) 


Only Truth May Serve 


It is not possible now to suggest all the 
topics which may serve for improving public 
relations. But there is wise counsel concern- 
ing what should not be done. After the re- 
port of the committee “to devise ways and 
means of informing the public of the functions 
of the legal profession” at the California 
State Bar meeting there was a discussion 
which, with the report, occupies about eighteen 
pages in the record. And Mr..S. Saul 
Klein was moved to say that mere eulogy 
of the profession would not go down with the 
public. “Let us not fool ourselves,” he said. 
“If there is something wrong with the ad- 
ministration of justice, let us not take an 
anaesthetic and say that everything is lovely. 
The public will soon find out. Let us seek 
the truth. Really, it is self-criticism. That 
is the greatest constructive thing conceivable.” 
It is Mr. Klein, probably, who deserves to be 
known as the pioneer of this entire move- 
ment, for five years ago he wrote an article 
entitled “Sell the Legal Profession,’ which 
was published in the State Bar Journal. 

The counsel is timely. It has been too easy 
for complacent lawyers to defend our system 
of law and administration and give the im- 
pression that the bar, though much misunder- 
stood and misjudged, is wholly satisfied with 
things as they are. There probably are states 
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in which the bar can be unconcerned as to 
modern movements for simpler law and more 
efficient administration, but such states are 
small ones and there are very few of them. 

Until the recent awakening of bar spirit 
and a sense of responsibility in a field in 
which evil is rampant there has been a dis- 
position for lawyers to feel secure behind their 
entrenchments. The more oratorical of them, 
and consequently the least realistic- minded, 
have seemed to indicate that they relished 
popular criticism. Reference to such criticism 
has been made the gambit for so many bar 
association addresses that it has become nau- 
seating. The succeeding speeches have al- 
ways been sophistical addresses to their hear- 
ers’ vanity. 


How Self-Governing Bar Reacts 


Returning to the California State Bar con- 
vention: a year previously the bar had re- 
quested its board of governors to formulate 
plans, and a committee of three members of 
the board had been created, with Rolland G. 
Swaffield as chairman. Then a committee 
with the long title was created from the gen- 
eral membership and has since been known 
as the “committee of fifteen.” Mr. Swaffield 
covered the situation in a general way in 
reporting for his committee. 


The purpose was stated to be “carrying on a 
co-ordinated effort throughout the state by the 
members of the bar to advise and en- 
lighten the public upon the true functions of the 
legal profession and its position in community 
life, to the end that the public may be accurately 
advised of the various problems and details to 
be considered by its individual members in rela- 
tion to the questions which from time to time 
present themselves for solution in the ordinary 
course of human events . It will result 
in a better understanding of the law on the part 
of the general public and in a better under- 
standing of our profession. A more accurate 
and better understanding of the law and our 
system of jurisprudence by the public will re- 
sult in a greater respect for the law and for the 
legal profession, in consequence of which we 
may expect that greater confidence will be re- 
posed in our profession, and the public will lend 
a more kindly ear and more energetic support 
to the efforts of our profession, which have for 
their purpose the improvement of the science of 
jurisprudence and the administration of the law. 
It should not be a campaign of acrimony, cen- 
sure or conflict, nor should it be undertaken 
with the purpose of waging combat with any 
particular group outside of our profession.” 

The general mode of operation proposed in 
the report was through a committee of fifteen, 
evenly divided between three state districts, 
with the board of governor’s committee act- 
ing ex officio. Further, local associations of 
the bar should be established in every county 
having ten or more practitioners. Finally 
that the committee should “make available 
every possible opportunity for designated 


= 
= 
% 
4 
e 


AMERICAN JUDICATURE SOCIETY 


speakers to appear before various luncheon, 
civic, political and other clubs for the pur- 
pose of delivering addresses consistent with 
the prosecution of the work. It is also sug- 
gested that the state-wide committee arrange a 
schedule of meetings to be held in every 
locality periodically, at least four times a 
year, at which an address will be delivered 
by a member of the bar upon some one of 
the leading subjects.” 


Analysis of Bar Problem 

This report was followed by one for the 
state-wide committee, presented by its chair- 
man, Fred G. Athearn, which said that there 
appeared to be unanimity on two primary 
points: 

“First, the lawyer must be educated as to his 
responsibility to the public. 

“Second, the public must be educated as to 
the functions of the lawyer and the services 
which he renders.” 

The problems of the committee are stated 
thus: 

“1. The raising and maintenance of the stand- 
ards of conduct and of professional service to 
the end that the law as applied by the lawyer 
shall be a shield and never a sword. 

“2. The education of the public to demand that 
the conduct of and the services rendered by the 
lawyer shall be of the quality and kind that 
promotes fair dealing and justice between in- 
dividuals. 

“3. The education of the lawyer and the pub- 
lic to an insistence that, since high standards 
of service and educational qualifications are re- 
quired of the lawyer, he is entitled to be pro- 
tected against encroachment on his profession 
by quacks and unauthorized practitioners.” 

In comment upon this general program the 
report contained these aphorisms: 

“No profession can be an effective instrument 
for social advancement and stand upon a purely 
commercial basis. 

“While the laborer is worthy of his hire, if 
the hiring is for an anti-social purpose, measured 
in social terms, both the laborer and the hirer 
are losers.” 

The report further recommends that law 
teachers be enlisted to instil into students’ 
minds a conception of the profession as an 
instrument for enhancing fair dealing and 
justice, which cannot stand solely on a com- 
mercial footing. Further, that besides public 
addresses there be various newspaper and 
magazine articles to educate the public “to 
appreciation of the fact that a high moral 
principle is involved, and that they, by join- 
ing hands with the best elements of the bar, 
can bring about a social condition which will 
result in much good to society and will force 
the unscrupulous lawyer either to conform 
to high standards of practice or to withdraw 
from the profession.” 

From which it is observed that several years 
of rigorous censorship leaves still in the Cali- 
fornia Bar “unscrupulous” lawyers. But now 
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these devious exploiters of their profession 
are seen to be worse than enemies, being trai- 
tors, and the profession acknowledges its duty 
to curb their unethical activities. 

Enough has been quoted to show that in 
California the Bar in the second year is still 
formulating a campaign which will afford 
scope for the activities of hundreds of mem- 
bers over a period of years. While a start 
has hardly been made it is already evident 
that an inherent element of public relations 
work is the reaction upon the bar itself. The 
profession and the public have inestimable 
values to be accomplished, for if the desired 
relations are achieved there will be an admin- 
istration of justice which will display its prac- 
titioners as faithful ministers of the highest 
public function. Where justice is so admin- 
istered there is no problem of the status of 
the lawyer in public esteem and no need for 
consideration of unfair competition and pub- 
lic relations. 


Radio Addresses in Minnesota 


The Minnesota State Bar Association has 
made much use of the radio in its publicity 
campaign. Beginning last November the as- 
sociation supplied speakers for fifteen min- 
ute talks once a week on such subjects as: 
“Getting a lawsuit ready for the jury,” “On 
being a witness,” “The judge in civil cases,” 
“The jury in civil case,” “Work of the cir- 
cuit court.” Eminent members of the bench 
were among the speakers. 


Oregon Bar Joins Movement 


In Oregon the movement appears to have 
been started by President E. O. Immel, who, 
in his address at the 1930 convention of the 
State Bar Association, confined himself to a 
realistic and constructive survey of the situa- 
tion. The address was published in Ore. Law 
Review, vol. x, no. 1. President Immel fore- 
shadowed in his planning much the same 
broad campaign which is developing in Cali- 
fornia. He said: 

“T predict that if the public mind can be set 
at rest with reference to the wisdom and safety 
of trusting matters to the hands of lawyers in 
the incipient stages, there will immediately arise 
a demand for the services of the lawyer which 
will greatly increase the total number of clients 
available, which will more than replenish the 
business we are bound to lose as time goes on 
because other agencies can perform the service 
better, and which will add to the lawyers’ rev- 
enues a tremendous amount of money now spent 
in other ways, money which will purchase an 
invaluable service; which will save losses to the 
clients infinitely greater than the fees paid, and 
all in thorough accord with the basic justification 
for the lawyer—service to the public.” 

And in furtherance of this effort he points 
to the need for higher requirements for ad- 
mission, both as to students and as to appli- 
cants from foreign jurisdictions, 
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“A tireless duty should be performed in dis- 
couraging unethical conduct, but this duty will 
be rendered less unpleasant because, as we de- 
mand from the public a high degree of respect 
for our profession, we will obtain for ourselves 
a higher self-respect which will make it difficult 
for us to wink at those infractions of our rules 
from which we now too often turn our eyes.” 

“I am criticising myself as well as other law- 
ers of this state on so I say that so far we 
ss been unwilling to assume the responsibility 
of facing our problems squarely and continu- 
ously. There is a willingness among the lawyers 
of this, and every state, to accept the responsi- 
bility of carrying out the duties which confront 
us. Our weakness has been, that while we have 
been willing to assume the duty at hand, we have 
not proven ourselves capable of visioning the fu- 
ture so as to provide for the solution of the 
problem before the problem presented itself. We 
should make it more easily possible to accomplish 
this result. We should provide our association 
with funds with which to work. [The total in- 
come of the Association for the year following 
was $727.48.] No money could be better invested 
for the lawyer than to assess himself ten, twenty, 
fifty, one hundred dollars, or more, per year, to 
provide a common fund. I think we 
should look forward in the near future, to the 
time when we can have an incorporated bar 
which would compel the payment of fees from 
lawyers who now have no vision of public 
services, but most of all, I feel that we should 
tell the world of the integrity of the bench and 
bar. In such way only can we truly serve.” 

At the 1931 meeting Mr. Immel reported as 
chairman of the newly created committee on 
public relations (Ore. Law Review, vol. xi, 
no. 1, p. 64). Space permits of but short quo- 
tations from a strong report. 


“Many of us have come to the conclusion that 
the unwillingness on the part of the public at 
large to seck counsel from the bar rests on the 
foundation of a false suspicion, either that the 
client will be overcharged or that the attorney 
will deliberately lead the client into expensive 
and troublesome controversies.” 

This is an angle of the situation which 
deserves emphasis. Lack of confidence on the 
part of the public results in avoidance of 
the lawyer as long as possible, with disas- 
trous consequences. The result of litigation 
too often resembles the unsuccessful opera- 
tions by surgeons when patients submit them- 
selves as a last extremity. 

The report expresses the hope that the 
“committee might be able to work out ways 
and means to clarify in the mind of the pub- 
lic the true relationship between attorney and 
client and to remove the haze of suspicion 
through which the public at large views the 
profession.” 

And at the same meeting another com- 
mittee recommended inclusive organization of 
the bar under statute and the proposal was 
approved and an act is now being drafted for 
submission to the membership before the next 
legislative session. 
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The Matter of Encroachments 


The matter of encroachments on the law- 
yer’s field of work is a very small matter 
compared with the relations of public and bar. 
It is doubtless true that where the legal pro- 
fession and the processes of justice in the 
hands of lawyers have caused revolt in pub- 
lic opinion it has been made easy for com- 
mercial agencies to induce the public, to turn 
to them for services once performed only 
by the lawyer. 

As for these services, just so far as they 
are unlawful, they will be easily and speedily 
squelched. When the question is worded 
thus: “Can a stop be put to unlawful prac- 
tice of the law?” the answer follows as an 
inevitable corollary. But the bar has sus- 
tained losses also through absorption by lay 
agencies of traditional services which are not 
restricted to licensed practitioners. No law 
limits to lawyers receiverships, the business 
end of estate administration, tax accounting 
and investment management. And such work 
is probably far more lucrative than perform- 
ing essential legal acts. In part it is still 
done by lawyers, and whether this part is to 
be larger or smaller in the future will depend 
upon relative competency and efficiency, as 
the public appraise these elements. The pub- 
lic should learn, so far as it is a fact, that 
many lawyers are better equipped than most 
banks and trust companies to handle such af- 
fairs, and the public should be made to real- 
ize that corporations are in many respects 
not to be implicitly trusted. 

In the past year there have been innumer- 
able disclosures of rank incompetence on the 
part of corporations as trustees and admin- 
istrators. We see today a movement on the 
part of far-sighted bankers to look to legis- 
lation concerning fiduciaries so that their 
functions may be founded on sufficient legal 
responsibility. Lawyers owe it to the public 
to tackle this problem, and should not be 
squeamish because they may be accused of 
selfish interests. The real interest is protec- 
tion of the public, which has been imposed 
upon by extravagant advertising. 


Corporation Trustees Irresponsible 


Mr. George K. Gardner, in an article in 
the Mass. Law Quarterly, (vol. xvi, no. 7), 
says satirically that the statute permitting 
a corporation to be executor of a will (G. L. 
ch. 172, sec. 52) should be revised to express 
the present situation factually. It would then 
close with this sentence: 

“The stockholders appointing such executor, 
etc., shall be sureties for the faithful perform- 
ance of his duties, but only to the extent of their 
shares in the capital stock of such company and 
of the stockholders’ liability provided by law.” 

His proposal is that the statutes should 
provide that “the power of trust companies 
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be limited to acting as co-trustee with an in- 
dividual or individuals to be named by the 
settlor or the court.” Quoting further: 

“The lawyers will get exactly the protection 
they are entitled to, protection against the legal 
falsehood that a corporation is equivalent to a 
man. . . . It is not the privileges and burden 
of full trusteeship which is the object of so 
much solicitation—it is the prospect of receiving 
the rewards of trusteeship without assuming the 
full burden of the place. . . . May we not 
fairly ask the legislature to put an end to a legal 
fiction under which the title, dignity and emolu- 
ments of trusteeships are conferred upon incor- 
porated groups of anonymous and shifting stock- 
holders who do not assume the responsibilities 
or discharge the functions of trustees.” 


It would seem not unreasonable that Mas- 
sachusetts, which has so often legislated 
wisely in the interest of conserving rights, 
should take the lead in legislation having this 
aim. 

There have been comments concerning the 
need of lay fiduciaries to accept a code of 
ethics, but it is not easy to conceive of ethics 
having. any abiding sanctions being evolved 
by groups which are essentially commercial. 
We talk of ethics in business, but we use the 
word in a far different meaning than when 
it is applied to the moral codes of professions 
which command power to punish for in- 
fractions. 


Emancipation of Kept Lawyer 


The dislodging of those who practice law 
without lawful right is seen already to be 
a relatively easy matter. But the bar finds 
itself much concerned with the position of its 
own members who have been tools in this 
unlawful practice. There emerges the nec- 
essary verdict that no lawyer shall be per- 
mitted to share in the profits arising from or 
incidental to unlawful practice. Where this 
obtains the employer of the lawyer is en- 
gaged in practice and both are at fault. 
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But any layman or corporation can take 
legal advice from any person—a lawyer in 
good standing, a student of law, a disbarred 
attorney, or an accountant, providing such 
person is an employe only and is not a party 
to giving advice or professional services to 
customers of his employer. Of course this 
adviser cannot go into court unless he be a 
licensed practitioner, and not then except in 
his employer’s litigation. 

Further, any lawyer may restrict his prac- 
tice to the affairs of a single client and re- 
ceive a salary in lieu of fees and retainers. 
He may do this and remain an ethical mem- 
ber of the bar. But the relationship is likely 
to be one lacking professional dignity and 
fraught with temptations, especially if he 
maintains no separate office. 

The bar is only now for the first time 
grappling with some of these problems. One 
of the most perplexing is that of the lawyer 
employed by an insurance company which 
is subrogated in numerous defenses under- 
taken in fact on behalf of policy holders. 
However such problems may be solved it 
seems certain that the separation of the law- 
yer from improper relations, which impose 
moral over-strain, is a form of emancipation 
which in the long run will profit the indi- 
vidual practitioner. 

And finally, let us close this rambling dis- 
sertation by repeating: Public relations are 
immeasureably important; good relations be- 
tween public and lawyer are necessary to the 
dignity and decency of the legal profession; 
good relations depend largely on efficiency in 
protecting and securing rights through the 
established tribunals; good relations will bene- 
fit the lawyer in every way, but will benefit 
the public unspeakably more through benefits 
to individuals, to commerce and to statecraft. 
Favorable public relations which the bar is be- 
ginning to crave is in a fair sense the ultimate 
of professional ambition. 


Corporate Fiduciaries Need Ethics Code 


A very brief excerpt is here made from 
a careful analysis of the problems involved in 
the activities of corporation fiduciaries writ- 
ten by the Hon. George A. Slater, surrogate 
of Westchester County, New York, and pub- 
lished in the New York State Bar Associa- 
tion Bulletin for October, 1931. 


“The public is not aware of the extent to which 
courts and bar associations have gone to pre- 
serve the integrity of the profession, and to 
maintain professional standards of honor as dis- 
tinguished from business standards. If _ the 
present business practices of the corporate fidu- 
ciaries are not curbed, they will ultimately des- 
troy the professional concept of what is essential 
for protection to the public. The practice of law 
is not a business. If the present code of ethics 
affecting lawyers is not broad enough to reach 


the case of the lawyer who solicits for trust 
companies, or who is a party benefiting by it, 
then it is my belief that the canons of ethics 
might well be amended to cover these practices. 
If they are not condemned, then why not leave 
all lawyers free to advertise and solicit? Why 
prohibit that being done directly if we are to 
permit it to be done by indirection? 

“T suggest the creation of standards of ethics 
by trust companies along lines of those followed 
by honorable members of the legal profession. 

“In soliciting business as a corporate fiduciary, 
the bank is seeking to create a relationship to 
which the law attaches an obligation of the 
highest good faith. There must be no bargain- 
ing; there must be full disclosure of everything. 
It is not enough that the property is safely kept 
by the trust company; that the trust estate is 
secure from pecuniary loss. Up to the present 
time, very largely that is the only real factor 
which is urged by trust companies.” 
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Court Unification in Bay State 


Flexible, Economical and Responsible System Worked Out 
in Massachusetts Through Developing Use 
of the Popular District Court 


By Frank W. GrinNeELL* 


In view of the increasing interest through- 
out the country in court organization and ad- 
ministration in the lower tribunals, a descrip- 
tion of the Massachusetts system may be of 
interest for the purposes of comparison. The 
district courts of Massachusetts grew out of 
the old justice-of-the-peace system in the mid- 
dle of the nineteenth century to meet the needs 
of growing communities. In the Massachusetts 
statutes the term “district courts” is used to 
describe a variety of courts, which, when first 
created, were called police courts or municipal 
courts in cities, or district courts in the towns. 
The municipal courts in the larger cities had 
both civil and criminal jurisdiction. Police 
courts, as the name implies, were primarily 
criminal courts, and district courts had both 
civil and criminal jurisdiction. The criminal 
jurisdicton, for many years, of all these 
courts, has included misdemeanors except libel 
and conspiracy in which the court has final 
jurisdiction unless an appeal is taken to the 
superior court, in which there is a jury trial. 
If no appeal is taken, the right to a jury trial 
is waived. In addition to the jurisdiction over 
misdemeanors, these courts conduct the pre- 
liminary hearing to determine whether there 
is probable cause for holding a defendant for 
the grand jury on a charge of felony. 

The civil jurisdiction of these courts, be- 
ginning with cases involving small amounts 
of three hundred dollars or thereabouts, was 
gradually enlarged to cover claims in which 
the ad damnum in the writ amounted to one 
thousand dollars, except in the central court 
in the City of Boston in which the jurisdic- 
tion was somewhat larger. 

These courts outside of the large cities 
were established from time to time by the 
legislature without any systematic plan. A 
particular community, either because of in- 
convenience in reaching a local court or for 
other reasons, would apply to the legislature 
to create a court and the legislature would 
comply with the request until the number of 
courts outside of the central court of Boston 
was seventy-two. The central court of Bos- 
ton was originally established in the sixties, 
and was known as the municipal court of 
the City of Boston. It gradually developed 
until, with a chief justice and eight asso- 
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ciate justices devoting their whole time, and 
special justices sitting occasionally, it deals 
with a larger number of civil and criminal 
cases than any other court in the common- 
wealth, and occupies a position somewhat dis- 
tinct from the other lower courts although 
it is classed in the statute as a “district court.” 
Accordingly, it has been a court in which ad- 
ministrative experiments have been tried, es- 
pecially under the present chief justice, a man 
of marked administrative capacity who has 
presided over the court for twenty-five years 
or more. In 1912 on the recommendation of 
a special commission of which Chief Justice 
Bolster was chairman, the legislature tried the 
experiment of doing away with the old system 
in civil cases, under which either party had a 
full right of appeal, both on the law and the 
facts, to the superior court for another trial 
either with or without jury. In place of this 
old system it was provided that if a plaintiff 
had brought suit in this municipal court he 
thereby waived his right to jury trial which 
he would have if he brought his suit in the 
superior court, and a defendant, who was 
thus sued in the municipal court, could, within 
a limited period of a few days, claim a jury 
trial and, by filing a small bond similar to 
the old appeal bond, could remove the case 
forthwith to the superior court. If the de- 
fendant did not so remove, he waived his 
right to a jury trial and the case was tried 
by the municipal court judge on the facts, 
with no appeal except on a question of law. 
For the hearing of all such questions of law 
an appellate division was created within the 
municipal court, to be made up from time to 
time by judges of that court assigned by the 
chief justice, and from the decision of this 
appellate division a further appeal was allowed 
to the Supreme Judicial Court of the com- 
monwealth. 

This experiment was the first step in the 
twentieth-century movement to develop the 
lower courts into more responsible and ef- 
fective tribunals. Obviously, by giving the 
judges final jurisdiction on the facts and the 
responsible duty of correcting their own errors 
of law, it made their jurisdiction more im- 
portant and did away with the double trials 
on the facts, which caused delay and the 
clogging of the court dockets. When the 
plan was proposed there were the usual ap- 
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prehensions expressed by many members or 
the bar that most cases would be removed as 
the lawyers would not submit their cases to 
the final jurisdiction of the lower court with- 
out appeal, but the apprehensions of the bar 
were unfounded, for, within a very short time, 
the business of the court increased, and the 
relative number of removals proved to be 
an almost negligible proportion of the cases 
entered. The plan of placing greater responsi - 
bility on the judges also justified itself in 
practice. 


Justices Acquire Organization 


While this new experiment was being tried 
in the central Boston court the weakness of 
the old system of a full appeal in civil cases 
and its incidental double trials was called to 
the attention of the bar throughout the com- 
monwealth and to the legislature, largely 
through the work of an association of dis- 
trict court justices which was organized to 
bring the justices of the various district courts 
together for the discussion of their mutual 
problems. The unsystematic organization of 
these courts in scattered communities had re- 
sulted in seventy-two isolated tribunals, the 
judges of which had little or no communica- 
tion with each other, and consequently, de- 
veloped in their own little ruts without the 
mutual assistance possible under a more united 
and elastic system. 

In 1919 the legislature created a special 
commission, known as the judicature commis- 
sion, for the purpose of studying the entire 
judicial system. With the late Henry Shel- 
don, a retired justice of the supreme judicial 
court, as chairman, George R. Nutter, Esq. 
and Addison L. Green Esq., as associate mem- 
bers, that commission, after spending about 
fourteen months in the study of the judicial 
system, made three recommendations in re- 
gard to the district courts; first, that the 
Boston experiment already described should 
be extended to all the district courts of the 
state, and that the appellate division in these 
seventy-two district courts for the hearing 
of questions of law should be made up of 
five district court justices selected from time 
to time by the chief justice of the supreme 
judicial court, the state to be divided into 
three districts, from each of which these ap- 
pellate judges were selected, for the purpose 
of hearing questions of law arising in the 
courts of that district. In order to avoid the 
creation of a separate court, it was carefully 
provided that whenever the appellate divi- 
sion might sit it should sit as the appellate 
division of the particular court in which the 
particular case arose, and not as a separate 
court. 

The second recommendation, intended to 
reduce the isolation of the various district 
court justices, was the creation, in each of the 


three large districts of the state, of an ad- 
ministrative committee of three judges, who 
should visit the various courts in their dis- 
trict and confer with the justices and clerks, 
and make suggestions with a view to bring- 
ing about greater uniformity of practice and 
records. These administrative committees in 
each of the three large districts were also 
selected by the chief justice of the supreme 
judicial court, and the chairman of each ad- 
ministrative committee was also designated as 
the presiding justice of the appellate division 
in that district. The third recommendation 
was that all jurisdictional limits, depending 
on the amounts claimed in the writs, should 
be removed, so that a plaintiff might bring 
a suit at law for any amount, however large, 
in any district court, and if the defendant 
was satisfied ta have it tried there, and did 
not exercise his option to remove it to the 
superior court, that would be done. 


Unification and Economy 


Two years after these recommendations 
were made, in 1922, a suggestion was made to 
the legislature, because of the increase in 
business, that six new judgeships shrould be 
created in the superior court. Instead of fol- 
lowing this recommendation which is the 
usual easy and expensive suggestion made by 
the bar for dealing with increased business, 
the legislature decided that the superior court, 
which then consisted of thirty judges includ- 
ing the chief justice, was about large enough. 
They therefore added only two new judge- 
ships and then followed the recommendation 
of the judicature commission of reorganizing 
the civil jurisdiction of the district courts in 
the manner already described, and also created 
the administrative committees above described. 
These two experiments, which have now been 
in effect ten years, have justified themselves 
and in 1929 the legislature, on the recom- 
mendation of the judicial council, which in 
the meantime had been created in 1924, took 
the third step recommended in 1920 by the 
judicature commission and removed the juris- 
dictional limits from all the district courts. 

Accordingly, under the present system, the 
plaintiff has the option of two alternative 
jurisdictions for suits at law. He can bring 
his suit directly in the superior court, or he 
can bring it in the district court, and the 
defendant has a substantially similar option 
as to the court of trial because of his op- 
portunity to remove the case from the dis- 
trict court if he wishes. Experience has 
shown that, whenever the jurisdiction of the 
district courts has been enlarged, the bar has 
used the enlarged jurisdiction to an increas- 
ing extent, and this use of the lower and 
less expensive courts has not only resulted 
in a higher sense of responsibility in the 
judges, but, also has relieved the superior 
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court to a considerable extent of business 
which would otherwise be handled at greater 
expense and more delay in that court. Space 
will not. permit a detailed description of the 
practice in civil cases, but anyone interested 
may readily ascertain them by an examina- 
tion of the statutes. General Laws, chap. 231, 
$§ 103-110; St. 1922, chap. 532, §§ 8-12; St. 
1929, chap. 316. With the growth of modern 
business and the rapidity of modern 
life, economic pressure is gradually leading 
the bar to waive the more cumbersome 
processes of a jury trial in many cases and 
to use the less expensive and less dilatory 
method of a trial without jury. A system of 
alternative optional jurisdictions offers the 
opportunity to litigants to take advantage of 
the more prompt and less expensive procedure. 

The criminal jurisdiction in these district 
courts is still subject to the old system of a 
full appeal. The judicature commission rec- 
ommended an experiment in the Boston court 
to adapt the idea of the new civil practice 
to criminal cases, and the judicial council has 
repeatedly renewed this recommendation, but 
it has not yet been followed by the legis- 
lature. The substance of their recommenda- 
tion was, that a defendant who claimed a 
jury should be sent at once to the superior 
court for trial, and that if he did not claim 
a jury there should be no appeal on the facts, 
but that a review board of three judges should 
be created for the summary review of the 
sentence, instead of the practice of appealing 
from the sentence for the purpose of negotiat- 
ing with a district attorney (on the basis of a 
clogged docket) for a modification of the 
sentence, or a retrial in the superior court 
before another judge. (See 7th Report of 
Mass. Judicial Council, Mass. Law Quarterly 
for November, 1931, pp. 17 and 67.) 

In addition to the civil jurisdiction, already 
described, the legislature, in 1920, on the rec- 
ommendation of the judicature commission 
provided a small claims procedure in all the 
district courts for the informal hearing of 
claims under thirty-five dollars (Gen. Laws, c. 
218, §§ 21-25). This, I think, is the only 
state-wide small claims procedure in any state. 
In spite of the usual apprehensions of some of 
the bar it has fitted into the life of the com- 
munity, and some twenty-five thousand or 
more small claims are annually heard by the 
various district courts under this informal 
procedure. Within a few years the legis- 
lature increased the jurisdictional amount 
from thirty-five to fifty dollars. 


Justices Appointed for Good Behavior 


In each of the district courts (except the 
Boston municipal court) there is one justice 
who receives a fixed salary, and two special 
justices who receive per diem compensation 
when they are called to serve. The Boston 
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municipal court has a chief justice, eight asso- 
ciate justices and six special justices. These 
justices and special justices, like the judges 
in all the courts in Massachusetts, are ap- 
pointed by the governor “by and with the con- 
sent of the council” and hold their offices 
“during good behavior” (see Mass. constitu- 
tion, bill of rights, art. 29 and chap. iii on the 
judiciary power). Like all other judges they 
are removable in three ways—by impeachment 
(a judicial proceeding) ; by the governor with 
consent of the council on address of both 
houses of the legislature (Mass. constitution, 
chap. iii, art. 1); and by the governor with 
the consent of the council after hearing “be- 
cause of advanced age or mental or physical 
disability” (constitution, 58th amendment ). 


System Flexible as to Crimes 


There is one peculiar feature of the crim- 
inal jurisdiction which perhaps deserves to 
be mentioned. 

Ever since 1852, there has been a statutory 
definition of the word “felony” as “a crime 
punishable by death or imprisonment in the 
state prison.” “All other crimes are misde- 
meanors” (see G. L. c. 274, § 1). The Massa- 
chusetts Constitution does not specifically men- 
tion indictment by a grand jury, but in 1857 
in the case of Jones v. Robbins, 8 Gray 345, 
the Supreme Judicial Court, in an opinion 
by Chief Justice Shaw, decided that the way 
in which the words “law of the land” were 
used in Article XII of the bill of rights 
required that proceedings against a person 
for a crime involving “infamous” punishment 
must be begun by an indictment found by a 
grand jury and that since the abolition of 
some of the older forms of humiliating or 
brutal punishments, the test of what consti- 
tuted an “infamous” crime under the constitu- 
tion was the statutory test whether the crime 
was punishable by a sentence to state’s prison, 
i. e., that the possible sentence to state’s prison 
provided the infamous element which de- 
termined the jurisdiction. 


Accordingly, all state’s prison offenses had 
to be brought before a grand jury from 
1857 until 1911. In the latter year, the legis- 
lature concluded that this arbitrary line of 
jurisdiction not only exaggerated the im- 
portance of some of the petty larcenies, but 
also provided an excessive amount of red 
tape in dealing with many offenses which were 
really no more serious than other offenses 
which were called “misdemeanors.” There- 
fore, by c. 176 of 1911 (now Gen. Laws, c. 218, 
8§ 26 and 27), the district courts were given 
original jurisdiction “concurrent with the 
superior court of felonies punishable by im- 
prisonment in the state prison for not more 
than five years and they may impose 
the same penalties as the superior court in 
like cases except imprisonment in the state 
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prison; provided, however, that no sentence 
to a jail or house of correction for a longer 
term than two years shall be imposed under 
this act.” 

That is still the law of Massachusetts (see 
G. L. c. 218, §§ 26-27), and it is a very sensible 
law. The peculiarity of it is that it leaves 
the classification of the particular offense as 
a “misdemeanor” or a “felony” in the dis- 
cretion of the district attorney or other prose- 
cuting officer. The jurisdiction of any court 
to sentence depends upon the question whether 
the proceeding in which the sentence is im- 
posed is begun by complaint or by indictment 


by a grand jury. While this is a somewhat 
curious result as a matter of logic, it is in 
practice a method of avoiding the results of 
the opinion in Jones v. Robbins, which fits 
twentieth century conditions and needs. Con- 
sidered in the light of subsequent history and 
current conditions, the dissenting opinion of 
Mr. Justice Merrick in 1857 in Jones v. Rob- 
bins seems, perhaps, more farsighted and con- 
vincing to-day than the majority opinion of 
Chief Justice Shaw. 

If any reader of this account wishes further 
details of the practice in these Massachusetts 
courts the writer will be glad to answer any 
questions in regard to them. 


California State Bar Meetings Reveal 
Will to Conquer 


It is a pity that the proceedings of the last 
meeting of the State Bar of California are 
not available to every lawyer who has a 
vision of better days for his profession, The 
volume, which has engrossed the spare time 
of this editor for more than a week, defies 
any adequate review; it contains too much 
material. One sees at first that it runs to 
278 pages of small type, exclusive of the in- 
dex. The annual meeting extended through 
three whole days with nine sessions, one 
being a luncheon and one a dinner. No pro- 
gram of a bar meeting ever listed more vital 
topics. A galaxy of competent speakers in- 
troduced these topics and there was untram- 
meled discussion leading to clear-cut deci- 
sions. One starts to skim the pages and finds 
himself reading with absorbed attention. Here 
is a chronicle of consuming interest. There 
is no scattering at targets over the horizon; 
no waste of ammunition on abstractions. The 
pages are alive with the struggles of twelve 
thousand lawyers to shape their environment 
to high purposes. 

From the first efforts to create the self- 
governing Bar of California the record has 
been replete with drama. It has been a con- 
sistent record of steadily growing understand- 
ing of facts which were once only dimly 
foreshadowed; of the development of general 
policies to which a largely preponderant ma- 
jority of the profession could give whole- 
hearted support. In its initial struggle for 
integration the bar received conclusive evi- 
dence of what public opinion demanded, 
namely, that the bar should set its house in 
order. The first reaction was to make large 
plans leading eventually to the efficient ad- 
ministration of justice. It seems fair to say 
that the difficulties, never before factually 
gauged, have appeared to increase as the 


work has developed. It was not enough to 
create machinery so that twenty-five hundred 
members could study these problems in vir- 
tually every county in the state. The time 
came when the Bar could command the serv- 
ices of four law school men to lay founda- 
tions through extensive research. ‘That phase 
of effort is only now, after four years or 
more, reaching its effective means, 

more immediate concern was that of 
showing a disposition to enforce ethical 


standards. For this there was practically a 
virgin ficld. The state had been growing in 
population swiftly, and even more swiftly 


in the number of practitioners, many of whom 
were admitted under a comity rule after fizz- 
ling out in other states. The struggle to 
survive was fierce in the lower levels and the 
younger lawyers of local extraction had been 
taught all the tricks of competition. Drastic 
measures were adopted. In every county it 
was made possible for every dissatisfied client 
to submit complaints to committees answer- 
able to the board of governors. This ap- 
proach roughed the feelings of many older 
lawyers whose practices had never been aught 
but ethical. Of course the complaints filed 
and investigations made were in most in- 
stances not directly productive, except that 
they convinced the clients that they had not 
been badly used. But two great indirect ad- 
vantages accrued. Public opinion was af- 
fected, and the bar leaders in every locality 
acquired knowledge concerning the stresses to 
which lawyers were subjected. These results 
were in no other way obtainable. 

From the experience thus gained there 
emerged two related policies; the first being 
to put an end to flagrant practices, not 
through any hippodrome campaign, but 
through unremitting vigilance and pressure; 
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and the second was to attack along the entire 
front the unfair and unlawful encroachments 
upon the lawyer’s field by parasites great and 
small. 

For the last year or two these policies have 
been to the fore. The governing board has 
wisely encouraged the entire bar to under- 
stand the facts involved and to consider 
needed steps. This has helped to give the 
meetings their character of intense vitality. 
There must be a sense in the membership that 
it is being wisely led by competent repre- 
sentatives of its deliberate choosing. 

Meanwhile a still larger movement has 
been incubating. It looks to informing the 
people of the state generally concerning the 
place of the lawyer in the modern political, 
social and economic life. Its success doubt- 
less depends in large measure upon the suc- 
cess of the bar in achieving its two major 
objectives of an affirmative sort—improving 
the machinery for administering justice and 
providing a ministry of competent and trust- 
worthy counsellors and advocates. 


California Organized for Reform 


All who are familiar with developments in 
California have heard how the State Bar 
began its work, under a pledge to the public 
that it would strive for the improvement of 
judicial administration. This work was be- 
gun by creating sections to which all mem- 
bers were invited. The sections are devoted 
to the problems of civil procedure, criminal 
procedure, procedure of administrative bodies, 
courts and judicial officers and professional 
interests. About one-fourth of all the prac- 
titioners became enrolled in this section work. 
A member may enroll in any or all of the five 
sections, and in the smaller counties all are 
combined in one general section. Recently 
this phase has been rounded out by the em- 
ployment by the State Bar of experts chosen 
from the faculties of the three leading law 
schools of the state to perform the more tech- 
nical parts of the work. Professor Evan 
Haynes, of the University of California, who 
is director of the work, will devote most of 
his time to it, and will be assisted by repre- 
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sentatives of the faculties of that university 
and of the Universities of Leland Stanford 
and Southern California. 


The duties of the director are to assist the 
sections by collecting data, to submit reports 
by himself or others on possible reforms, and 
in general to assist the Bar in its inquiries 
into the administration of justice. 


In reaching this stage the profession has 
thoroughly organized itself by co-ordinating 
the practitioners, the judiciary, the judicial 
council and the law school faculties. It seems 
entirely reasonable to expect from this in- 
tegrated effort a proper appreciation on the 
part of the public and the public’s representa- 
tives in legislature. There can be, naturally, 
no sweeping reforms in a short time. This is 
due not only to the time required to secure 
legislation and, in some instances, constitu- 
tional «amendments, but also to the necessity 
for developing opinion in the rank and file 
of the practitioners. The two main factors 
evidently are wise proposals and the educa- 
tion of a majority of the Bar to the neces- 
sity for action. 

It would seem to an outsider that it would 
be of great assistance to do as early as pos- 
sible what has once before been attempted, 
but without success, namely, to repeal the ju- 
diciary article and adopt in its stead an article 
similar to that in the federal constitution. 
With the organization now in operation there 
can be no risk whatsoever in clearing the 
way for legislative and judicial action which 
must win the approval of a majority of the 
members of the legal profession. 

This is an effort to convey briefly one ob- 
server's views as to the larger aspects of 
bar integration in a state where one has to 
hurry forward to keep from falling behind, 
where “life is real, life is earnest.” Cali- 
fornia lawyers are making history. There is 
nowhere in the nation any group more ab- 
sorbed in realistic statesmanship. And all 
they had to start with were a cargo of baf- 
fling problems and an act of legislature which 
threw on them the responsibility of finding 
solutions. 


Oregon Joins Group Seeking Inclusive Bar 

Our December number contained a map 
showing the status of the bar organization 
movement. Nine states have inclusive, statu- 
tory bars; in four states there is affiliation 
between the state and local associations (Mis- 
souri has since made the fifth); and in four- 
teen states the bar associations have either 
given approval to inclusive bar bills or have 
created committees on this subject. In our 
February number we had to report that Mis- 


souri also belonged in the last named class, 
making fifteen. Since then we have learned 
that the Oregon State Bar Association ap- 
proved of a favorable report at its last con- 
vention and directed its committee to prepare 
a comprehensive bill. This makes sixteen 
states committed on principle, and perhaps 
Wisconsin will be the seventeenth. Its bar 
association committee on organization has a 
sufficiently broad mandate to embrace inclusive 
organization. 


= 

4 

= 

, 


“Relief for Appellate Courts” 


Use of Expert Assistants to Justices of Oklahoma Supreme Court Yields 
Amazing Saving of Time and Reduces Petitions for Rehearing 


A very large part of our current legal 
literature is devoted to criticism of and com- 
ment upon the decisions of the more than 
fifty courts of last resort in this country. 
To this function the acutely trained minds of 
our legal scholars are directed. But the 
literature concerning the practical side of de- 
termining appealed cases is the merest trickle. 
There is a paucity of inquisitiveness as to the 
structure and operation of the machinery 
which affords the environment for the “ju- 
dicial process.” 

This Journal was privileged several years 
ago to publish an article by Albert Kocourek 
under the title: Relief for the Appellate 
Courts: the Referendary System, which, 
though devoted to a very simple matter, is one 
of the most important items in its restricted 
field. And, though dealing with a simple 
matter, the article was so scholarly and con- 
vincing as to stand quite alone to this time.’ 

In brief Kocourek’s argument was that ap- 
pellate judges were absurdly burdened with 
work which could be done for them by as- 
sistants. There was the precedent, at the 
time of publication, of the use of assistants 
by United States supreme court justices, but, 
so far as known, no other instance in this 
country. Much of the force of the author’s 
argument derives from the experience in other 
countries, especially in Continental Europe, 
where system is more developed than among 
English speaking peoples. 

It is observed generally throughout the 
states that the number of appeals increases 
while the judicial personnel available is not 
increased proportionately and concurrently. 
Delays which are universally reprobated en- 
sue, and are virtually chronic in a majority 
of states. Meanwhile the appellate court 
judges stagger on under increasing loads, un- 
able without legislative relief to do otherwise 
than work more rapidly and for longer hours. 
A study of the record by every judge, fol- 
lowed by collegiate discussion and delibera- 
tion, is accepted as the best foundation for 
sound decision, but under pressure the corners 
are cut in one way or another very commonly. 
The legal profession finds many instances 
which aggravate. And all the time the judges 
are deprived of the reasonable assistance 
which they should command as a matter of 
course. 

But not universally now. 
present several states 


For there are at 
where the method 


The author is 
Northwestern University. 


1 See this Journal, vol. vii, no. 4. 
professor of law in 


adopted by the federal supreme court is be- 
ing employed. But before telling of the 
profits therefrom a few quotations will serve 
to show approximately what Professor Ko- 
courek had in mind. 


He presumed that there would be for cach 
judge a referendar (we have no native word 
which properly applies) who should be se- 
lected to work on an annual salary. The 
supreme court has found its assistants among 
the top men of the graduating classes of lead- 
ing law schools. The position is one eagerly 
sought for the rigorous training it affords, 
though the salary be moderate. When a case 
is assigned to the referendar his report, it 
is suggested, may embody the following ele- 
ments: 


“1. An accurate statement of the material 
facts showing (a) what facts are undisputed and 
(b) what facts are disputed. The disputed facts 
should be analyzed with a statement in tabular 
form of what evidence supports and what evi- 
dence contradicts the disputed point. We put 
large emphasis on the factual grounding of the 
case since it is the major premise of the whole 
chain of reasoning. Skill and industry will be 
needed to prepare a statement that embodies the 
two requisites (a) of brevity (which means for 
this purpose exclusion of all irrelevant facts) 
and (b) of accuracy. What is relevant is to be 
determined by the legal questions presented and 
it will, therefore, be necessary in the ordinary 
case to work up the factual clements with the 
legal elements. Where the facts are already 
judicially declared or are legally assumed, this 
feature of the report will be simplified. 

“2. A statement of each proposition of law 
relied upon in the appeal, item by item, with the 
answering point, together with the authorities 
presented in the briefs. This is the statement 
of law in contrast with the statement of facts. 
The reporter should examine each case and note 
(a) whether it is in point, and, if not in point, 
briefly state the reason; and (b) whether it was 
necessary to the decision or not.” 


The writer refers to the saving of slavish 
labor on the part of the judges as well as the 
virtue of the analytical chart of the case. 
With a copy of the referendar’s report in the 
hands of every judge the briefs will ordinarily 
be needed only by the judge assigned to write 
the opinion. The reports will presumably 
greatly encourage genuine deliberation in banc 
as well as affording time for this important 
function. 

A vital advantage is gained in insuring 
“against the much complained of ignoring of 
points of law. Every point will be stated, and 
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the opposing proposition, if one is found, will 
also appear in juxtaposition. . . . The 
referendary system cannot determine the scope 
of the opinion, but it may do much to remove 
the widespread feeling that cases often are 
not fully considered.” 

“It may also be observed that the petition for 
rehearing will be a constant check on the refer- 
endary system. A deliberate statement in a peti- 
tion for rehearing that the court has misunder- 
stood any point of law properly argued, or has 
misstated any matter of fact should challenge 
attention. Either the reporter in the first in- 
stance is at fault or counsel is acting with undue 
professional zeal. Either contingency should 
bring reproof.” 

Kocourek also presumes that each assistant 
will have stenographic and clerical aid as 
in any well ordered business establishment to 
free “the intellectual worker from avoidable 
mechanical burdens.” 


Act II 

Eight years elapse and the curtain rises on 
the annual convention of the State Bar of 
Oklahoma. Chief Justice E. F. Lester, of the 
supreme court is speaking: 

“T deeply appreciate the invitation extended 
me to appear at this hour on your program. 
One of the greatest problems that has con- 
fronted the Oklahoma bar almost since state- 
hood has been the congestion of the supreme 
court docket. Oklahoma with its quickly found 
mineral wealth, the complex Indian land titles, 
the rapid progress in commercial and in- 
dustrial affairs, the social and economic status, 
constituted active forces that created and en- 
larged litigation in this state; and from this 
mighty mass of litigation, more than 23000 
cases have been filed in the Oklahoma supreme 
court since statehood. This stupendous num- 
ber of cases filed in the highest court of this 
state stands almost without parallel among the 
appellate courts of the leading states of the 
union. 

“Judges and lawyers, skilled in the admin- 
istration of judicial affairs, have given pains- 
taking throught to the solution of the ques- 
tion confronting us in Oklahoma. Commis- 
sions to the supreme court have been created 
on the advice of those seeking to remedy our 
problem. These commissions have been com- 
posed most largely of able, competent and con- 
scientious lawyers; who, in my judgment, have 
rendered a great service to the bar and the 
people of this state. However, I believe that 
1 speak with the majority when I voice the 
statement that the commission system was 
unsatisfactory. 

“Many lawyers of great ability have pro- 
posed the adoption of intermediate courts. 
Other lawyers, equally able, have consistently 
opposed their establishment. When I became 
chief justice, I realized that the opposition 
to the reestablishment of a supreme court 


commission was so strong that it would very 
likely defeat its reestablishment. I realized 
that there was such an intense difference 
among the lawyers of this state on other pro- 
posed plans or systems that their adoption 
would long be postponed. I was further 
convinced that the supreme court without a 
change in its system of work would be un- 
able to keep pace with the filing of new 
cases. I therefore at once began to see if I 
could find a plan that would solve the prob- 
lem that was immediately before us. 

“I composed a questionnaire consisting of 
about twenty questions wherein I sought in- 
formation from the leading appellate courts 
of the Union relating to the matter of dis- 
position of appeals. These questionnaires were 
sent to the presiding judges of the appellate 
courts; to the attorney generals of the sev- 
eral states; and I also made request through 
our United States senators at Washington, 
that they procure for me the manner in which 
the supreme court of the United States was 
using the assistance provided by an. act of 
congress. I also addressed a number of the 
questionnaires to the officers and leading mem- 
bers of the American bar. I received prompt 
responses and satisfactory answers to at least 
ninety per cent of those to whom I had ad- 
dressed questionnaires. A close study of the 
replies showed: First, that the commission 
system of assistance to the supreme courts 
was unsatisfactory; Second, a divided opinion 
on the merits of intermediate courts; Third, 
that the use of law clerks under the immedi- 
ate and direct supervision of appellate judges 
was highly pleasing and satisfactory, and that 
their use was far more economical than the 
creation of intermediate courts or commis- 
sions. 

“T carefully read the report made to me by 
the chief justice of the supreme court of 
Massachusetts. That court has been using 
the law clerk system for several years past, 
and the chief justice of that court said: “We 
have had the use of the law clerk system for 
several years and find that it is growing more 
in popularity every year.” The supreme court 
of our sister state, Arkansas, has been the 
subject of praise for years from the lawyers 
on the east side of our state who know the 
rapid and satisfactory manner in which the 
docket of that court has been handled. Upon 
my investigation, I found that that court had 
been using the law clerk system for several 
years. I also found that members of the 
appellate courts in many more of the leading 
states of the union had enjoyed the use of 
efficient assistants in their offices and with 
splendid results. The law clerk system has, 
by its use, received the sanction and approval 
of the supreme court of the United States. 
From the information that I gathered from 
many sources. I became convinced that the 
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use of the law clerk system by the supreme 
court of Oklahoma would do more to relieve 
the congestion of its docket than any other 
plan or system that had been proposed and 
today, after more than cight months of its 
trial, I am far more enthusiastic in its ad- 
vocacy than I was prior to its adoption or 
during its early experimental stage. 

“After I had received the information here- 
inbefore referred to, I became convinced that 
it was the most feasible system to be used 
in the solution of our problem. I presented 
the plan to my associates on the court and 
received a majority approval. The plan was 
then presented to the legislature and was 
adopted in both houses by an almost unani- 
mous vote. It was duly signed by the gov- 
ernor and the law became a reality on April 
first, 1931. 

“During the months of April, May, June, 
July, September, October and November 1930, 
the supreme court and the commission together 
disposed of 395 cases at a relative cost of 
$232.00 per case. For the same months dur- 
ing 1931, the supreme court, under the law 
clerk system, disposed of 748 cases at a relative 
cost of $105.00 per case. By the use of simple 
primary mathematics, it is seen that there 
is a difference of cost in each case of $127.00, 
and that the aggregate saving in the disposi- 
tion of 748 cases under the new system 
amounts to a grand total of over $94,000.00. A 
statement that is almost incredible, but is 
borne out by the records in the office of the 
clerk of the supreme court. 


Fewer Petitions for Rehearing 

“In addition to the tremendous increase in 
the production of work and the consequent 
reduction in the cost of production, the peti- 
tions for rehearing have fallen off over fifty 
per cent under the new system. Since the 
law clerk system has been in effect there has 
been a period of time when there were less 
than ten petitions for rehearing pending in 
the supreme court. It is our aim to give even 
more prompt attention to petitions for rehear- 
ing. It is now a rule of our court that all 
extensions for time in which to file petitions 
for rehearing may be secured only by action 
of the conference, and so hereafter it is no 
longer safe to depend upon the good graces 
of the chief justice in securing additional time 
in which to file petitions for rehearing. 

“The law clerk system in America is no 
longer an experiment. It has been used with 
splendid results by many of the greatest courts 
in the United States, including the supreme 
court of the United States. Your chief jus- 
tice is convinced that with its growing use- 
fulness in our court, we can master the docket 
of the court. We are now about eleven 


months behind with the cases that are ready 
assignment. 


for During the last twelve 
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months, there were 720 cases appealed from 
the courts of record of this state; and there 
were 408 original actions filed in the supreme 
court of this state; three-fourths of these 
were industrial commission cases. 

“The great law publishing houses of 
America are dependent upon their legal ad- 
visory staffs in order to effectuate their work. 
There are large law firms in Oklkahoma that 
would be unable to properly care for their 
great volume of business without the use of 
men trained in the writing of briefs and in 
searching records. Great modern industrial 
firms are based upon staff organization. The 
justices of the supreme court of Oklahoma 
prior to the adoption of the law clerk system 
were compelled to follow a system as old as 
the appellate courts; and with the tremendous 
increase in litigation, by what manner of rea- 
soning could it be said that the supreme court 
working under an archaic system would be 
able to keep pace with its docket? A large 
number of lawyers of this state burden their 
briefs with citation of cases that are wholly 
immaterial to the issues involved in an in- 
stant case. However, it is necessary to ex- 
amine each case cited in a brief. A large 
amount of time has heretofore been lost by 
the justices of the supreme court in tracing 
cases that were cited in briefs that were 
wholly immaterial to the propositions in- 
volved in the instant case. Again, many cases 
were cited in briefs in which only a small 
portion of the opinion was applicable to the 
proposition at hand. The law clerk consti- 
tutes a ferret and by research is able to make 
a full report to the justice with reference 
to the authorities cited. The law clerk also 
delves into hundreds of pages of record, makes 
a report thereon pointing out the ultimate and 
controlling facts contained therein. Com- 
petent lawyers become skilled in this particu- 
lar line of work and are not only invaluable 
to members of this court but no large and 
well organized law firm can dispense with 
them. My solution for the problem that has 
confronted the supreme court almost since 
statehood is to furnish the supreme court 
with all the efficient assistants it needs and 
to be used under the immediate direction of 
the court. It is my judgment, within a rea- 
sonable time, we shall not only reach the 
point where the bar and the public of the 
state is satisfied with the quantity of work 
accomplished, but its quality will rank with 
the leading courts of America. 

“In the splendid accomplishments made un- 
der our new system, I desire to pay just and 
well-earned tribute to my associates on the 
court. They have not only cooperated with 
the chief justice, but have at all times mani- 
fested an intense endeavor to render great 
service to the bar and the people of the state 
of Oklahoma. 
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“I desire to be frank with the bar of the 
state and report to you that in our conferences 
our discussions are often in sharp conflict 
so far as they relate to the law. And out of 
our conferences, there emanates many dissent- 
ing opinions, but these differences are whole- 
some; and while justices may differ in their 
view of the law as shown by dissenting opin- 
ions, it also follows that the conference has 
the benefit of a full discussion of the law 
as related to the facts in the case. 

“I desire to thank the lawyers of this state 
for their consistent cooperation with the office 
of chief justice and the court. And finally, 
may the members of the court as well as the 
members of the bar realize that the ultimate 
aim of each must be to establish right and 
justice and that nothing less will insure con- 
fidence. That an abiding faith in the courts 
is the last resort of the citizen.” 

The address of Chief Justice Lester stands 
unabridged and it calls for no commentary. 
It tells of a comprehensive advance in the 
technique of appellate work. The judicial 
process is acquiring needed support. 


Use of Assistants in Massachusetts 
On the practical side the following letter 
from Chief Justice Arthur P. Rugg, of the 


Supreme Judicial Court of Massachusetts, 
makes an excellent supplement: 


JOURNAL OF THE 


“At present our court has four such clerks. 
They are originally selected from the graduat- 
ing classes at the Harvard Law School and the 
Boston University Law School. We have never 
chosen one from among experienced practition- 
ers, although we might do so if it seemed wise. 
We pay for the first year $1800; for the second, 
$2100; and for the third, depending upon the 
efficiency of the man who should be willing to 
stay that length of time. We plan to have at 
least one good man stay with us a second year. 
Of course, he is much more experienced and 
valuable in his own work and he is also able 
to be of genuine assistance to the new men com- 
ing fresh from the law school. We have some- 
times kept two or three men for a second year, 
and a few men who were unusually helpful have 
been retained for the third year. 

“The manner of selection is this: as soon as 
we are able to determine how many we shall 
need for the succeeding year, I ask Dean Pound 
and Dean Albers to send me recommendations. 
Then I ask the young men to interview one or 
more members of the court and we select those 
who appear on that cursory examination in the 
light of the recommendations most likely to be 
valuable to us. We are always a little handi- 
capped because we are of necessity usually rather 
late in the year in knowing how many new 
men we shall need. The system works, how- 
ever, very well. 

Yours very truly, 
Arthur P. Rugg, 
Chief Justice. 


Study Problem of Delay on Appeal 


Bench and Bar of California Co-operate in Struggle to Create System 
Which Will Yield Accurate and Prompt Decisions 


California has been smitten by an epidemic 
of appealed cases. Thirty years ago district 
courts of appeal were created but their de- 
cisions were not made final in any class of 
cases. In the past ten years the number of 
appealed cases has been increasing outrage- 
ously. There are now pending in the supreme 
and district appellate courts about 2500 cases, 
equal to two years’ output. Attempts to re- 
lieve the situation have taken two forms: an 
average of six additional appellate court 
judges have served pro tem by assignment of 
the judicial council, making a total of twenty- 
four justices in the districts; and an appellate 
division has been created in the superior 
court to take care of a class of appeals aris- 
ing from the municipal court of Los Angeles. 
But the flood continues to rise. 

The supreme court has statutory power to 
work in divisions but has not done so, the 
reason assigned being that a considerable 
share of their cases come from the district 
courts of appeal and the lawyers desire de- 
liberation in bank. An analysis of the situa- 


tion shows that 48 per cent of the supreme 
court’s cases are direct appeals; 22 per cent 
are original proceedings; and 30 per cent are 
from the intermediate courts. 

Discussion has been under way for a year. 
The supreme court justices favored an amend- 
ment of the constitution to relieve the court 
of writing opinions in all cases. This was 
strongly opposed by practitioners. 

More recently, in the State Bar Journal for 
January, 1932, a proposal by Mr. Justice Pres- 
ton, of the supreme court, was presented, 
analogous to certiorari procedure which pre- 
vents the United States supreme court, and 
the supreme courts of Illinois and New York, 
from inundation. 

The January number of the State Bar Jour- 
nal is largely devoted to articles proposing 
plans to ameliorate the situation. Prof. Evan 
Haynes, research director of the State Bar, 
analyzes the statistical record and recommends 
that the supreme -court be relieved of direct 
appeals, constituting about one-half of its 
cases. Mr. Fred E. Borton recommends 
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finality of judgment for a large class of cases 
in the district courts of appeal. Mr. Arthur 
B. Dunne suggests a measure of relief through 
rules providing for assignment of errors, 
either in the lower court or in the opening 
brief, and for disposing of frivolous appeals. 
Mr. F. H. Dam offers a plan for the absolute 
determination of the facts and points of law 
through an elaborate exchange of papers be- 
tween opposing counsel. This would appear 
to save the court’s time materially but prob- 
ably the settling of the facts and points of 
law could not be accomplished without the 
supervision of a judge or commissioner. Mr. 
Justice Preston sets out his proposals in statu- 
tory form. : 


The February number of the State Bar 
Journal continues the discussion with inter- 
esting papers by Mr. Joe G. Sweet and Mr. 
Spencer Ward. The former believes that the 
entire procedural system needs renovation. 
“I refuse to believe that we can build a 
beautiful marble palace on a worm-eaten wood 
foundation.” And he deplores the confusion 
which the decentralized appellate branches have 
brought into the law. The latter makes the 
obvious proposal that the reviewing judges 
be aided by assistants who would perform the 
slavish part of their work. 


No Single Proposal Sufficient 


It appears to a casual reader of these ex- 
cellent articles that there is some value in 
each of them and that the perfect system 
would embody most of them. A considerable 
measure of unification of the appellate func- 
tion is afforded by supreme court and judicial 
council controls, and these can be further de- 
veloped. The supreme court already has the 
power to work in divisions; it did so at one 
time and should do so when it is appropriate. 
It should have discretion as to writing opin- 
ions. Not until after this discretion has been 
abused should there be a prohibition. (It is 
so damnably easy to phrase prohibitions for 
other people.) There should be finality of 
decision as to a large class of cases appealed 
to the district courts of appeal. The supreme 
court should have power to refuse cases, un- 
der rules, if necessary to prevent delay, haste 
or overwork, except that certain criminal cases 
and cases involving constitutional interpreta- 
tion should go directly to the court of last 
resort. All the justices of appeals should 
have expert assistants to analyze the briefs, 
settle the facts and run down the citations, 
eliminating chaff. Further experiment with 
appellate power in the superior court in the 
larger counties is in order. These improve- 

1 The appellate department of the superior court 
of Los Angeles, composed of three judges, disposed 
of 750 appeals in three months with full written 
opinions in only seventeen cases “of first impres- 


sion.” Memorandum opinions or orders are filed 
to instruct the lower courts. 
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ments could not all be adopted at one time, 
but they might well be parts of a compre- 
hensive program. One of the very sensible 
suggestions is by Mr. E. B. Mering, who says 
that several of his colleagues’ plans are likely 
to require constitutional amendment. One of 
the first steps then, he says, should be a single 
amendment which would wipe out the numer- 
ous needless sections of the judiciary article, 
and substitute for all of them the concise 
provision of the federal constitution: “The 
judicial power of the state shall be vested .in 
the senate, sitting as a court of impeachment, 
in a supreme court and such inferior courts 
as shall be established by law.” By adoption 
of modes of procedure, all of which are em- 
ployed in other jurisdictions, the curse of 
prolonged delay can be exorcised. In a grow- 
ing state a flexible organization of appellate 
jurisdiction is absolutely necessary.” 

But what we ordinarily have is a rigid sys- 
tem fixed in a constitution which is very diffi- 
cult to amend. Reform depends in part upon 
judicial advice, in part upon bar opinion, and 
finally upon legislative action. The conse- 
quence is that justice has to be delayed and 
defeated for years before reform comes, which 
often affords only temporary relief. 


We must assume that when appeals drag 
for two years or more there are instances 
when long delayed judgments become uncol- 
lectible, and this means that the time and 
effort has been wasted as to these cases and 
the machinery of the law has been employed 
for the perversion of justice. 

The resistance of many practitioners to any 
and all proposals which are made to limit the 
scope of litigation would, at first sight, appear 
to be selfish and shortsighted. But probably 
there is more than self-interest and concern 
for clients’ rights; probably opposition de- 
rives mainly from lack of confidence in the 
personnel of the judiciary. This opens a far 
larger question. But the preservation of the 
last vestige of opportunity for the client, 
coupled with doubt as to judicial competency, 
should not permit of more than one appeal 
except when the court of last resort gives its 
consent. And judges entrusted with the duty 
of correcting errors below should be trusted to 
write opinions at length only in the cases 
which they deem worthy. Efforts to make 
judges nore learned and more responsible by 
elaborate rules and limitations must always 
fail. They frequently produce congestion and 
congestion leads to haste, and then the judges 
are blamed for the product, a combination of 
painful delay for clients and dangerous haste 
for judges. We need to create a system which 

2Mr. Justice Preston crisply remarks: “It is 
safe to assert that from twenty-five to forty per 
cent of the pending cases are not meritorious, but 
are taken merely for delay. When a litigant knows 


he can hold up a judgment for three years by tak- 
ing an appeal, he is usually very certain to do so.” 
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is not oppressive to the judges who serve it, 
but, on the contrary, enables them to live 
humanly and give their best thought to the 
problems they must solve. It can be done. 


Should Increase Appellate Facilities 


Under the title Proper Function of an Ap- 
pellate Court Professor Edson R. Sunderland 
assembled a body of valuable material which 
was published in the Indiana Law Journal, 
Vol. V, No. 7.) 

Restrictions upon full review under our sys- 
tem led the author to assert: 

“It would not be an exaggeration to say 
that the United States as a whole has the 
least efficient system of judicial review to be 
found among civilized people in the world 
+ 

“If an adequate system of review will en- 
tail upon appellate courts more labor than they 
are equipped to do, then we must strengthen, 
enlarge or supplement those courts. The ex- 


1 The editorial office is at the Law School of 
the University of Indiana, Bloomington, Ind. 
The Indiana Law Journal is the official publica- 
tion of the Indiana State Bar Association. 
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tent of the service to be rendered by the 
judicial department of the government should 
hardly be limited to the measure of the phys- 
ical endurance of a single group of men. The 
English court of appeal sits in as many divi- 
sions as the amount of business requires, and 
experiences no difficulty in keeping its vari- 
ous divisions in harmonious and consistent 
cooperation. If. the proper review of facts 
requires new and better methods of preparing 
or presenting the evidence to appellate courts, 
such, for example, as the English method of 
placing less emphasis upon briefs and allow- 
ing a fuller opportunity for the oral argu- 
ment and for an immediate decision by the 
court upon the close of such argument, while 
everything is fresh in the minds of the judges, 
we should invite our attention to the task. 
Certainly for the bench and the bar to meet 
the public demand for more service with the 
argument that the present facilities are oper- 
ating to capacity, without making every effort 
to improve the efficiency of our methods or 
to enlarge our plant equipment, is a con- 
fession of the bankruptcy of the profession 
as a social force.” 


Pre-Trial Procedure in Wisconsin’* 


By Quincy H. 


We lawyers practicing at La Crosse, Wis- 
consin, at almost the junction of three state 
lines—Wisconsin, Minnesota and lowa—are 
in a position to appreciate the following 
words of Dean Fraser of the University of 
Minnesota Law School, contained in his re- 
port for the biennium 1928-1930 

“In each of the forty-eight jurisdictions in 
our own country alone, there are features of 
law administration, which, combined in one 
jurisdiction, might produce an almost ideal 
system. But the lawyers of one state are un- 
aware of the practices in other states.” 

Lawyers practicing almost on a state line 
have more or less business in both jurisdic- 
tions and are better situated to appreciate the 
merits or defects of the system of law ad- 
ministration in the two states than are those 
lawyers practicing near the center of a state 
who seldom encounter the problem of prac- 
ticing in a foreign jurisdiction. And yet, in 
spite of this geographical advantage, the law- 
years of Minnesota practicing on the Wiscon- 
sin state line, are, I am sure, as reluctant to 

*This paper was presented at a Conference on 
Judicial Administration at Duluth in July, 1930, 
attended by members of the Minnesota State Bar 
Assoc, and the District Judges Assoc., and was 
published in the Minnesota Law Review, Vol. XV, 
No. 4 (Mar., 1931). Reprinted by permission. 

7 Of the La Crosse, Wisconsin, Bar. 


1 President’s Report, University of Minnesota 
1928-1930, p. 291. 


offer to the lawyers of Wisconsin the ad- 
vantanges they recognize in their own pro- 
cedure over that of their eastern neighbor as 
we of Wisconsin are to suggest to them cer- 
tain differences in our practice acts which 
may, in our opinion, render our administra- 
tion of the law more efficacious. There are 
of course many reasons for this reluctance 
on the part of lawyers in one state to sug- 
gest to lawyers in another changes in the 
latter’s practice acts. Probably the most 
potent reason for this reluctance is that no 
lawyer is certain that the practice with which 
he is familiar (and, therefore, with which he 
generally is satisfied) actually is superior to 
that of a sister state with which he is at best 
but slightly acquainted. He feels that pos- 
sibly the criticism he may level at that un- 
familiar foreign practice would not be justi- 
fied if he were familiar with all its details. 
And yet, if any start is to be made toward the 
“ideal system” Dean Fraser visualizes in his 
report, some person must lead the way “where 
angels fear to tread” and at least call to the 
attention of the lawyers in other jurisdictions 
practice acts in his own jurisdiction which are 
not (to his knowledge) in the practice acts 
of its sister states—confident that the practi- 
tioners of such adjacent states will accept 
such suggestions in the spirit in which they 
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are made, not as criticisms of their own sys- 
tem but merely as striking differences in pro- 
cedure that have met with the approval of 
lawyers in one jurisdiction. 

Three of these differences between Wiscon- 
sin and Minnesota procedure that are quite 
pronounced are: (1) laws providing for 
court commissioners, (2) laws providing for 
discovery examinations before trial, and (3) 
laws permitting the commencement of an 
action by summons without a complaint. 

These will be discussed in their order. 


I. Court Commissioners 


Sections 252.14, 252.15, 252.16, Wisconsin 
Statutes 1929, provide as follows: 


“252.14 Court commissioners. In each 
county constituting a part only of a judicial 
circuit, the circuit judge shall appoint such 
number of court commissioners, not exceeding 
six, as the proper transaction of business re- 
quires, except in counties having a population 
exceeding sixty-five thousand, according to 
the last census, where the number may be in- 
creased to ten. In each county constituting an 
entire judicial circuit with two or more 
branches each circuit judge shall appoint one, 
and if the proper conduct of business requires 
it, two court commissioners. Each court com- 
missioner shall hold office during the term of 
office of the judge who appointed him, and until 
his successor is appointed and qualified, and 
before entering upon the duties of his office, 
shall take and subscribe to the constitutional 
oath of office and file the same duly certified, 
together with his appointment in the office of 
the clerk of the circuit court of the County 
in which he resides. 


“252.15 Commissioners’ powers and duties. 


Every court commissioner may issue sub- 
poenas for witnesses and attachments and 


other process to compel their attendance, ad- 
minister oaths, take depositions and testi 
mony in civil actions, when authorized by law 
or by rule or order of any court having 
‘jurisdiction of such actions, and return and 
report such depositions and testimony; take 
and certify the acknowledgments of deeds and 
other instruments in writing, state accounts 
between parties referred to him by order of 
court, determine upon the amount and suf 
ficiency of bail, allow writs of habeas corpus, 
certiorari and ne exeat, alternative writs of 
mandamus and grant injunctional orders ex- 
cepting in the class of cases mentioned in sub- 
section (2) of section 133.07; may exercise 
within his county the powers conferred by 
section 269.29, and perform such other duties 
as may be required of him by the circuit 
court, or as are necessary and proper for the 
full exercise of the powers hereby granted; 
and shall also have power concurrent with 
but not exceeding that of a judge of the circuit 
court at chambers to punish as for contempt 
disobedience of any lawful order made by 
himself in supplementary and other proceed- 
ings and matters properly and lawfully in- 
stituted or pending before him; subject, how- 
ever to review in all cases by the circuit 
courts as provided by law and the rules and 
practices of the court, except when such pow- 
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ers shall be exercised in an action pending in 
another court of record of the county for 
which said court commissioners shall have 
been appointed and acting and in such case 
the review shall be by the court in which the 
action is pending; provided, however, that in 
any county constituting an entire judicial cir- 
cuit, wherever any party is charged with con- 
tempt for disobedience of any order or direc- 
tion made by a court commissioner in sup- 
plementay proceedings, such court commis- 
sioner shall order such party to appear in the 
court in which the judgment was entered 
upon which such order or direction was based, 
and there show cause why such party should 
not be punished for such alleged contempt; 
provided, further, that such order citing the 
party who is charged with contempt, to appear 
before the court, shall be served by the sheriff. 
He shall keep a record of all proceedings be- 
fore him and at the expiration of his term of 
office shall deposit such record and all papers 
remaining on file with him in the office of 
the clerk of the circuit court. 

“252.16 Commissioners’ powers of county 
judges. Every county judge shall have and 
may exercise in his county all the powers and 
perform all the duties of a court commissioner 
as defined in section 252.15; and every author- 
ity granted to, or limitation of the powers of, 
a court commissioner by these statutes shall 
be construed to extend to the county judge, 
acting in such capacity except when otherwise 
expressly provided.” 

In explanation of this last section, I might 
add that the Wisconsin county judge cor- 
responds to the Minnesota probate judge: a 
circuit judge to a district judge. R. S. 269.29 
mentioned above defines the powers of a cir- 
cuit judge at chambers. 

As a result of the above statutes each 
county in Wisconsin has at least six persons 
who may exercise the authority of a circuit 
judge at chambers besides all of the other 
authority specifically granted by R. S. 252.15.2 

Thus practically all matters preliminary to 
the trial of a case can be disposed of by a 
court commissioner in the county where the 
litigation is to be tried. Temporary injune- 
tions, preliminary matters in divorce cases, 
orders for publication of summons, etc., can 
be issued by one of a half dozen persons scat- 
tered throughout the county, with the result 
that there need be no delay and very little 
traveling expense in connection with such 
matters. 

In practice, the circuit judge generally ap- 
points attorneys to the position of court com- 
missioners and tries to scatter the appoint- 
ments throughout a county so to make them 
convenient to litigants and lawyers. In the 
larger cities the business of court commis- 
sioners (such as determining temporary ali- 
mony, taking discovery examinations,* etc.) 
generally devolves on those lawyers who want 
it, with the result that probably some of the 


2 Supra, p. 492. 
3 Discussed pp. 


493-500. 
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court commissioners seldom exercize any duty 
in their office from one year’s end to the 
other. 


An appeal lies, of course, from the order 
of the court commissioner to the circuit court 
in session but in practice such appeals are 
few and far between—partly because the 
court commissioner’s duties are frequently for- 
malities and partly because the commissioner 
is generally as able to do justice between the 
parties as the circuit judge, and tries to do so. 


II. Discovery Examinations Before Trial 


Section 326.12 of Wisconsin Statutes 1929 
provides as follows: 


“326.12 Discovery examinations before trials. 
(1) Persons subject thereto. The adverse ex- 
amination of a party, his or its assignor, of- 
ficer, agent or employe, or of the person who 
‘was such officer, agent or employe at the 
time of the occurrence made the subject of 
the examination, may be taken by deposition 
at the instance of any adverse party upon oral 
or written interrogatories in any. civil action 
or proceeding at any time before final deter- 
mination thereof. Each of said persons may 
be so examined once and no more except when 
examined before issue joined, in which case 
he may be again examined after issue joined, 
upon all the issues. If the examination is 
taken after the complaint is served, but before 
issue is joined, it may extend to all the allega- 
tions of the complaint. 

“(2) Procedure same as for other deposi- 
tions, exceptions. Except as provided other- 
wise by this section, such examination may be 
had within or without the state, and may be 
instituted and conducted under and pursuant 
to the laws and rules regulating the taking 
of other depositions for use in actions or 
proceedings. 


“(3) Times, place, notice; officers empow- 
ered to take. Such examination, when taken 
within the state, shall be taken before a 
judge at chambers or a court commissioner 
on previous notice to all adverse parties or 
their respective attorneys of at least five days. 
If the person to be examined is a non-resident 
individual who is a party to the action or 
proceeding, or is a non-resident president, sec- 
retary, treasurer or managing agent of a for- 
eign corporation that is a party to the action, 
the court may upon just terms, fix the time 
and place of such examination, either within 
or without the state, and such non-resident 
shall attend at such time and place and submit 
to the examination, and, if required, attend 
for the reading and signing of such deposition, 
without service of subpoenas. Such examina- 
tion shall not be compelled in any county 
other than that in which the persons exam- 
ined reside, except when a different county 
shall be designated for the examination of a 
non-resident, and except that any non- -resident 
subject to examination may be examined in 
any county of this state in which he is per- 
sonally served with notice and subpoena. 

“(4) Discovery needed to plead. If dis- 
covery is sought, to enable the plaintiff to 
frame a complaint, the notice of taking the 
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examination shall be accompanied by the af- 
fidavit of himself, his attorney or agent, stat- 
ing the general nature and object of the action 
or proceeding; that discovery is sought to en- 
able him to plead, and the subjects upon which 
information is desired; and the examination 
relative thereto shall be permitted unless the 
court or presiding judge thereof shall, before 
the examination is begun, further limit the 
subjects to which it shall extend, which may 
be done on one day’s notice. 

“(5) Use of deposition. Such portions of 
any such deposition as are relevant to the 
issues may be offered by the party taking the 
same, and shall be received when so offered 
upon the trial of action or proceeding in which 
it is taken, notwithstanding the deponent may 
be present.” 

This statute in one form or another has 
been used in Wisconsin since 1857. The ex- 
amination thus authorized was intended as a 
substitute for a bill of discovery under the 
old practice. This statute in practically its 
present form has been in effect for more than 
a quarter of a century. The result is that 
it has been interpreted by the supreme court 
of Wisconsin many times. It has recently 
been before the supreme court of the United 
States where certain sections of a former 
statute were held invalid,5 and the present 
statute incorporates amendments to correct 
that part held invalid. It is fair to assume 
that during the half century of its existence 
a large part of the questions arising under it 
have been passed upon by our court of last 
resort, and the adoption of such statute in 
Minnesota would carry with it the interpreta- 
tions placed upon the statute by our supreme 
court,®° and leave few questions with regard 
to the administration of such statute in doubt. 

How is the statute used in Wisconsin? In 
the first place, Wisconsin procedure permits 
the commencement of an action by service 
of a summons without a complaint. Within 
twenty days after such service the defendant 
must appear and make a formal written de- 
mand upon the plaintiff's attorney for a copy 
of the complaint. The plaintiff’s attorney has 
twenty days after the service of such demand 
to serve his complaint upon the defendant’s 
attorney. This provision of our practice act 
has a connection with our discovery examina- 
tions before trial in this respect. Section 
four of the above quoted statutes provides for 
an examination of the defendant before the 
service of a complaint. Thus an action can 
be started in Wisconsin by the service of a 
summons and at the same time there can be 
served upon the defendant an affidavit signed 
by the plaintiff or the plaintiff’s attorney set- 


ting forth that the plaintiff believes that he 


4Cleveland v. Burnham, 
N. W. 126. 


5 Kentucky F. Co. v. Paramount A. E. a 
(3985) 262 U. S. 544, 43 Sup. Ct. 636, 67 L. Ed. 


(1884) 60 Wis. 16, 17 


6 Nicollet nee Bank v. City Bank, 


(1887) 38 
Minn, 85, 35 N. W. 577. 
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has a cause of action arising out of certain 
facts and that it is necessary for him to ex- 
amine the defendant in order to secure suf- 
ficient facts to enable the plaintiff to prepare 
his complaint. At the same time a notice of 
examination and a subpoena signed by a court 
commissioner are served upon the defendant. 
This subpoena must give a period of five days 
between the date of service and the date for 
the examination. This gives the defendant 
ample time to consult his lawyer before his 
examination.” 


After this examination of the defendant, 
the plaintiff then draws his complaint and 
serves it upon the defendant’s attorney. Upon 
service of the complaint he then has an op- 
portunity again to examine the defendant. 
Subsection one of the statute above quoted 
provides that if the examination is taken 
after the complaint is served but before issue 
is joined the examination may extend to all 
the allegations of the complaint. In other 
words, the examination is then conducted 
upon the* assumption that all of the allega- 


7 Following are copies of summons, notice of ad- 
verse examination, subpoena and affidavit used in 
the ordinary automobile collision case: 


IN CIRCUIT COURT 
STATE OF WISCONSIN FOR LA CROSSE CO. 


JOHN DoE, Plaintiff, 


v8. 
RICHARD Rog, Defendant, 


SUMMONS. 


The State of Wisconsin to the Said Defendant: 
You are hereby summoned to appear within 
twenty days after service of this summons, ex- 
clusive of the day of service, and defend the 
above entitled action in the court aforesaid; and 
in case of your failure so to do, judgment will be 
rendered against you according to the demand of 
the complaint. 
JoHN SMITH, 
Plaintiff’s Attorney, 
P. O. Address: 
515 Lake Side Bank Building, 
La Crosse, La Crosse County, Wisconsin. 


IN CIRCUIT COURT 
STATE OF WISCONSIN FOR LA CROSSE CO. 


JOHN Dogz, Plaintiff, 


v8. 
RIcHARD Rog, Defendant. 


SUBPOENA. 


tions of the complaint have been put in issue 
and the examination can extend to all the 
allegations of the complaint. 


Likewise, the defendant, after the com- 
plaint has been served, has the privilege of 
adversely examining the plaintiff immediately 
after the complaint is served. The examina- 
tion is permitted to extend to all of the al- 
legations of the complaint in the same manner 
as when the plaintiff examines the defendant 
after service of his complaint. After the an- 
swer has been served, the defendant again 
has an opportunity to examine the plaintiff 
after formal issue has been joined. In other 
words, an opportunity is extended to both the 
plaintiff and the defendant to examine the 
opposite party twice before trial. In the 
event the defendant examines the plaintiff, it 
is of course unnecessary for him to make an 


IN CIRCUIT COURT 
STATE OF WISCONSIN FOR LA CROSSE CO. 


JOHN Dog, Plaintiff, 


v8. 
RIcHARD Rog, Defendant. 


NOTICE OF 
EXAMINATION 


State of Wisconsin to Richard Roe: 


In the name of the State of Wisconsin you are 
hereby commanded to lay aside all and singular 
your business and excuses and are hereby com- 
manded to appear before John Judge, Court Com- 
missioner in and for La Crosse County, Wisconsin, 
in the Municipal Court Room in the City Hall in 
the City of La Crosse, County of La Crosse and 
State of Wisconsin, on the 12th day of March 
1931, at ten o’clock in the forenoon, and then and 
there to give evidence in the case now pending and 
undetermined and to be tried between the plaintiff, 
John Doe, and the defendant, Richard Roe, upon 
the part of the plaintiff, as an adverse witness, 
pursuant to the provisions of Section 326.12 of the 
Wisconsin Statutes, 1927. 

Whereof fail not on pain of the penalty that will 
fall thereon. 

Dated this 4th day of March, 1931. 

JOHN JUDGE, 
Circuit Court Commissioner 
in and for La Crosse County, Wisconsin. 


Take notice, that the deposition of Richard Roe, 
the above named defendant, will be examined in 
this action, and his deposition taken at the in- 
stance of the plaintiff under the provisions of 
Wisconsin Statutes, 1929, 326.12, on the 12th day 
of March, 1931, at ten o’clock in the forenoon, 
before John Judge, Esq., Court Commissioner, at 
the Municipal Court Room in the City Hall in 
the City of La Crosse, La, Crosse County, Wis- 
consin. 

Dated at La Crosse, Wisconsin, this 4th day of 
March, 1931. 

SMITH, 
Plaintiff's Attorney. 
To: Richard Roe, 
La Crosse, Wisconsin. 


IN CIRCUIT COURT 
STATE OF WISCONSIN FOR LA CROSSE CO. 


Joun Dor, Plaintiff, | AFFIDAVIT TO AC- 
COMPANY NOTICE 
OF EXAMINATION 


v8. 
RicHArD Rog, Defendant. 


State of Wisconsin, 
88. 
County of La Crosse. 


John Smith, being first duly sworn, says that he 
is the attorney for the plaintiff in this action; that 
the general nature and object of the action is for 
damages sustained by the plaintiff by reason of 
the injury of said plaintiff, injured through the 
negligent operation of an automobile truck by the 
defendant; that discovery is necessary and is 
sought by the examination of the defendant so 
as to ascertain facts within the knowledge of the 
defendant and not within the plaintiff’s knowledge 
in order to enable the plaintiff to prepare his com- 
plaint herein. 


That the points upon which such discovery is 
desired are as follows: 

1, All the facts and circumstances relating to 
and surrounding the operation of the defendant's 
motor truck on the 12th day of August, 1930, at 
and immediately prior to the time of its collision 
with the automobile belonging to John Doe. 

2. All the facts and circumstances known by the 
defendant relating to or surrounding the operation 
of the automobile of John Doe immediately prior 
to the collision on August 12, 1930, between the 
automobile of the said John Doe and the motor 
truck of the defendant, Richard Roe. 

3. All the facts and circumstances relating to 
and surrounding the kind and extent of damage 
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affidavit such as the plaintiff makes prior to 
the drafting of the plaintiff's complaint. In 
other words all that the defendant need do is 
serve the subpoena and notice of examination 
giving five day’s notice to the plaintiff of the 
examination. 


It will be noticed that the examination 
must be taken within the county where the 
party to be examined resides. Thus, if a 
plaintiff residing in western Wisconsin de- 
sires to examine a defendant residing in the 
eastern section of the state, the plaintiff must 
travel to the defendant’s home for the ex- 
amination rather than compel the defendant 
to travel to the residence of the plaintiff for 
the examination. 


This is contrary to the ordinary rule which 
permits a subpoena of any circuit court to 
run to the boundaries of the state. 


As stated above, this section of the statute 
has been before the supreme court of Wis- 
consin a number of times; but during the 
past few years the law has become so well 
settled with respect to the administration of 
this provision that there seems little left for 
interpretation. Thus the court at an early 
date held that this examination, being a sub- 
stitute for the old practice bill of discovery, 
should be liberally construed.* Our court at 
an early date held that an examination under 
this statute must be sufficiently broad to per- 
mit the disclosure of anything that might be 
relevant to the controversy. The examina- 
tion is in the nature of a cross-examination.'° 


The presentation of a claim in a county 
court has been held to be the commencement 
of a proceeding within this section so as to 
permit tha examination of the parties.1’ In 
fact, almost any form of litigation in this state 


sustained by the defendant’s motor truck in its 
collision with the automobile of John Doe on 
August 12, 1930. 

4. All the facts and circumstances relating to 
and surrounding the damage sustained by the 
automobile of the plaintiff, John Doe, in its col- 
lision with the motor truck of the defendant, 
Richard Roe. 

5. All the facts and circumstances relating to 
any automobile liability insurance carried by the 
defendant on his motor truck at the time of its 
collision on August 12, 1930, with the automobile 
of John Doe. 

6. All the facts and circumstances relating to 
the ownership and use being made of the motor 
truck driven by the defendant, Richard Roe, at 
the time of its collision with the automobile of 
John Doe on August 12, 1930. 

JOHN SMITH. 

Subscribed and sworn to before me this 4th day 
of March, 1931. 

JAMES BROWN, 
Notary Public, 
La Crosse Co., Wis. 
My commission expires: 


Burnham, 


Vv. (1884) 60 Wis. 16, 17 


N. W 


elly v. Chicago & Northwestern Ry. Co., 
(88> 60 Wis. 480, 19 N. W. 521. 


10 Cleveland v. Burnham, (1884) 60 Wis. 16, 17 
N. W. 126. 


11'‘Frawley v. 


Cosgrove, 
N. W. 689 


(1892) 83 Wis. 441, 53 
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permits the examination of parties prior to 
trial.'? 

The examination is taken before a court 
commissioner; the reporter transcribes his 
notes the same as with any other deposition ; 
the deposition (examination) is signed (un- 
less signature is waived) by the witness and 
forwarded by the court commissioner to the 
clerk of the trial court. At the time of trial, 
the only party who has the right to use the 
deposition is the party who took it, subject to 
the exception that if a part only of the de- 
position is offered the opposite party can offer 
such additional portions of the examination 
as may clarify any ambiguous parts offered by 
the party who took the deposition. 

The procedure at the trial is generally as 
follows: The attorney for the plaintiff has 
of course marked in advance those portions 
of the defendant’s discovery examination 
which are essential to the presentation of 
plaintiff’s case. Thus, if it is an automobile 
collision case, the defendant probably has 
made some admissions on his pr@vious ex- 
aminations as to the speed at which he was 
driving prior to the collision, admissions of 
negligence which he may have made to by- 
standers, or some other statement which 
plaintiff considers helpful to the presentation 
of plaintiff's side of the case. The plaintiff 
calls the defendant to the witness stand, and 
the plaintiff's lawyer then will proceed some- 
what along the following lines: 

“Mr. So and So, do you remember your 
examination which took place before Court 
Commissioner Smith on the 17th of last 
month ?” 

( Answer. ) 

“Tsn’t it a fact that at that examination the 
following question was asked you and did you 
not answer as follows:” (Then follows the 
question and answer.) 

Or the plaintiff's attorney need not call the 
defendant at all, but can himself take the 
witness stand and read to the jury such por- 
tions of the adverse examination as he feels 
necessary to the presentation of his case. 

The question may arise as to whether or 
not this statute is a valuable help to the at- 
torneys in the preparation of their cases. 
The answer to that question is apparent from 
the fact that there is scarcely a case of suf- 
ficient importance to be tried in the circuit 
courts of Wisconsin (this means that either 
the title to real estate is involved or the 
amount involved is over $200) where the 
attorneys on both sides do not conduct before 
trial at least one adverse examination of the 
opponent and frequently two. A large num- 
ber of lawyers make it a rule to examine 
adversely the opposite parties twice before 
trial. The first cxamination together with 
the later joining of issue generally discloses 


12 Wells v. Green Bay & Miss. Canal Co., 


(1895) 
90 Wis. 442, 64 N. W. 69. 
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some point which has not been clarified by 
cither the pleadings or the previous examina- 
tion, and a second examination is necessary 
to give counsel all of the facts which he de- 
sires to know before engaging in the trial 
of the case. 

Not only is this provision of the statute 
beneficial to the lawyers but especially so to 
the litigants. There probably is no other 
single provision of the Wisconsin statutes 
which is so conducive to the settlement of 
litigation. Every practicing lawyer in Wis- 
consin of almost any trial experience can cite 
innumerable instances where discovery before 
trial either has led him to dismiss or settle 
litigation or has brought the opposite party 
to a settlement. On the other hand, some at- 
torneys can cite instances where the failure 
to take an examination of the opposite party 
before trial has led at the trial to surprises 
which might not have proved so disastrous 
had a discovery examination been conducted. 

A local law firm was retained some years 
ago to defend an action for breach of prom- 
ise. The defendant admitted corresponding 
with the plaintiff over a period of years but 
of course had never kept any copies of the 
letters and was certain that there was nothing 
in the letters that would affect his defense. 
An adverse cxamination of the plaintiff was 
taken and the subpoena called for the produc- 
tion of all letters of the defendant which the 
plaintiff had. She and her lawyer marched 
before the court commissioner with two shoe 
boxes full of letters which absolutely pre- 
cluded the possibility of a successful defense. 
Needless to say the action was settled. Other 
methods of securing access to such documents 
might have been used, but the discovery ex- 
amination is generally the quickest and is 
most often used. A local lawyer recently had 
occasion to represent the estate of a man 
killed in an automobile collision. The only 
other witness of the accident was the driver 
of the other car. In an action against the 
other driver, the plaintiff’s case was success- 
fully grounded upon the disclosures of the 
defendant made on his examinations before 
trial. Similar examples in almost every kind 
of litigation could be cited by every trial 
lawyer. 

Not only is the testimony secured at such 
an examination valuable to opposing counsel, 
but it gives him an idea as to the effectiveness 
of the opposite party as a witness. One is 
able to judge of the opposite party’s demeanor 
while on the witness stand and to estimate 
the effectiveness of his testimony when tried 
before a jury. 

In conclusion, as stated above, the value of 
this examination may be judged from the fact 
that it is used in practically every case that 
is tried in the circuit courts of Wisconsin. 
We lawyers who practice on the border of 
the state feel seriously handicapped when we 
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are not able to take such cxaminations when 
our practice takes us into the States of Min- 
nesota and Iowa. I believe that the lawyers 
of Minnesota would welcome the addition of 
a similar statute once they had an opportunity 
to avail themselves of it. 


III. Use of Summons Without Complaint 


Section 262.05 of Wisconsin Statutes 1929 
provides as follows: 

“262.05 Demand of Complaint. A copy of 
the complaint may or may not be served with 
the summons at the plaintiff's option. If not 
so served the defendant may, in person or by 
attorney, within twenty days after the service 
of the summons, demand in writing a copy of 
the complaint, specifying a place, embracing a 
post-office address, within the state, where it 
may be served, and a copy of it shall be served 
within twenty days thereafter accordingly.” 

One advantage of this statute is the speed 
with which one can commence an action if 
necessary. Thus if an attachment, injunc- 
tion or writ of ne exeat is necessary on short 
notice, the action can be commenced by serv- 
ice of the summons with the attachment or 
other papers, and the complaint can later be 
prepared at one’s leisure. 

Another advantage is in the use of the dis- 
covery statute.’ One may start his action 
by service of a summons, omit his complaint, 
subpoena his adversary for a discovery ex- 
amination, and after such examination, draw 
his complaint with knowledge of his adver- 
sary’s defense. 

The above statutes cover three of the few 
differences between Wisconsin and Minnesota 
practice acts. In general, the two jurisdic- 
tions, so far as the practice in the trial court 
is concerned, are not as dissimilar as one 
might expect—certainly not as unlike as the 
lowa practice is to either that of Wisconsin 
or Minnesota. Probably the greatest point of 
difference between Wisconsin and Minnesota 
administrative acts (and one I have not 
mentioned) is the use of the special verdict 
in Wisconsin. It is almost universally used 
in Wisconsin; seldom, if ever, in Minnesota. 
Its use in Wisconsin and a few other states 
has been the subject of favorable comment 
in several articles appearing in various legal 
magazines. In spite of that fact, I hesitate 
to commend it to the lawyers of another state. 
It has certain advantages over the general 
verdict, and yet I have heard many Wisconsin 
lawyers and judges express the opinion that 
a general verdict is the most reliable instru- 
ment by which an average jury can render 
justice between litigants. 

In conclusion, I again call attention to the 
fact that these differences between Wisconsin 
and Minnesota procedure are not offered as a 
reflection upon that of Minnesota—they are 


simply outlined and called to the attention of 


13 Supra, p. 493. 
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Minnesota attorneys as administrative acts 
that Wisconsin lawyers have found of value. 
I think all lawyers, once they become familiar 
with one form of practice, resent a change. 
I am reminded of a meeting of the La Crosse 
County Bar Assocation where a change in 
our court rules was under discussion. One 
member argued that the Iowa lawyers had 
approved a rule similar to that suggested. A 
member who had had considerable Iowa prac- 


tice arose and emphatically said, “If the Iowa 
lawyers approve that practice, I’m against it 
on general principles.” Certainly no one who 
has had experience with the practice in some 
other jurisdictions will deny that Wisconsin 
and Minnesota have, on the whole, excellent 
administrative acts. If the best of both could 
be adopted in the two jurisdictions, it might 
be a step toward Dean Fraser’s “ideal sys- 
tem.” 


News and Comment in Brief 


Ohio Jury Selection Law Works 


Cleveland’s new jury selection system ap- 
pears to be working to perfection. It is bound 
to give entire satisfaction to the public, to the 
courts and to litigants as long as it is faith- 
fully administered. Under this system every 
twentieth name on the poll list is picked for 
jury service. Last year it was every twenty- 
fifth name. This makes it wholly democratic. 
Those whose names are checked are called in 
and examined as to eligibility. This is where 
selection enters, and is the most important 
part. The report to Chief Justice Powell for 
the Common Pleas court at the close of 1930 
says that 15,451 voters were summoned and 
84 per cent responded. The number rejected 
after examination was 6,926. Approved for 
immediate service, on call, were 7,432 names, 
while 1,007 were accorded the privilege of 
serving at some time most convenient to them. 
Service is for two weeks only and no juror 
will be called oftener than once in ten years. 
A more complete account of the law will be 
found in this Journal, Vol. xv, No. 1. 


It is interesting to observe the thoroughness 
of administration; of all those called for ex- 
amination only ten were finally not accounted 
for. The jury commissioners report to the 
court that they “have tried to select jurors 
physically and mentally healthy, possessing 
good reputations for honesty and morality; at 
least enough education to be able to read, 
write and understand English; and finally, 
persons of sufficient intelligence and experi- 
ence in life to be able to understand the vari- 
ous problems presented in both civil and crim- 
inal litigation.” 

The Ohio jury code, which is in most de- 
tails optional with the judges of the counties, 
was worked out by the Cleveland Bar As- 
sociation and was supported in the-legislature 
by the Ohio State Bar Association. The re- 
cent statement in these columns deploring the 
indifference of bar associations to the law con- 
cerning jury selection and their operation 
should have mentioned the Ohio law, which is 
directly attributable to the efforts of the or- 
ganized bar. 

Hardly had the law gone into operation 
when the Michigan legislature passed an act 
based on the same theory, for use in Detroit, 


and the first operation under it will begin 
July 1, 1932. 

[Later news is that a decision is necessary 
as to whether the city or county shall bear the 
cost, the act having no provision as to this 
matter. The Civic Searchlight says: “While 
the lawyers turn to the supreme court, and 
await, possibly for months, a decision on the 
technical question, the jury commissioners are 
ordered out of the city hall, and the enemies 
of jury efficiency are chuckling to them- 
selves.” 

While the principal factor to insure success 
in this system is faithful exclusion of the 
less fit, the system itself goes far to assure 
this result. There are more than enough 
prospects and the commissioners can afford to 
set a high standard for acceptance. Equal 
distribution of the privileges and burdens of 
jury service are insured and litigants get no 
narrow type of personality or experience for 
their judges of fact. 


An Authentic Boner 

So flagrant and even ostentatious was a 
blunder in the February number of this Jour- 
nal that it is hardly necessary to refer to it. 
In brief comment on the Wisconsin decision 
in the Cannon case (page 159) it was said 
that Governor Kohler had the appointing of 
three supreme court justices, and further, that 
“Governor Kohler signed the bill [which pur- 
ported to reinstate Cannon to membership in 
the bar] with an elaborate defense of its con- 
stitutionality.” Please read “Governor La 
Follette” vice “Governor Kohler” where this 
name appears the second time. The Editor 
further regrets that the article erred in respect 
to the names of counsel in this case. Messrs. 
Boesel and McGovern were not of counsel, 
so far as the record discloses. The applicant 
was represented by Mr. William A. Hayes and 
Mr. Henry Lockney. For the state, besides 
the attorney general and his assistant and a 
deputy there was oral argument by Mr. Mes- 
serschmidt. As amici curiae briefs were filed 
by Messrs. Hardgrove and Herriott, by eight 
members of the executive committee of the 
Milwaukee Bar Association, by the judicial 


. committee of the State Bar Association and 


by Messrs. Fish and Bender, of Milwaukee. 
Mr. Spencer Haven was special counsel for 
the board of state bar commissioners. 
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